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indented deed: tripartite, bearing date 
10th of July, 1136, in confideration of 

a marriage between Peter Kearnan and Eliza- 
beth Tallon, father and mother of the appellant, 
Thomas Kearnan the father of Peter, and 
Laurence Tallon, the father of Elizabeth, for 
themſelves, their executors, and adminiſtrators 
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JOoRers HENRY KEARNAN, 5 A ae 
CHRISTOPHER FTT Z. . 1 
| SIMON, Eig. and others, T Reſpondents 


| Fans 5, 1793+ 


* indented deed tripartite, bearing date 
roth of July, 1736, in conſideration of 
a marriage between Peter Kearnan and Eliza- 

_ beth Tallon, father and mother of the appellant, 
Thomas Kearnan the father of Peter, and 
Laurence Tallon, the father of Elizabeth, for 
themſelves, their executors, and adminiſtrators 
reſpeCtively, covenanted with Thomas Fitz- 
Simon, and William Wilder (the truſtees, in 

Vor. III. . : faid 


* 


\ 
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1793 
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Ac. ꝗ. t. 
claiming 
compenſa- 


tion for a 
breach of 


truſt againſt | 


the repre- 
ſentative of 
the truſtee, 
can only _ 
come in as a 
ſimple con- 
trac cre» 


ditor. 


Cafes in Parliament, 
faid deed) their executors and adminiſtrators, 


that they, the ſaid Thomas Kearnan and 
Laurence Tallon reſpectively, would by ſome 


deed, or writing duly executed, or by their 


laſt will and teſtament, grant, aſſign, and 


make over to the truſtees, or the ſurvivors of 


them, or the executors, or -adminiſtrators of 
ſuch ſurvivor, the reſpective ſums of 1000]. 
and 1000l. to be paid to the ſaid truſtees im- 
mediately after the reſpective deaths of the 
ſaid Thomas Kearnan and Laurence Tallon. 


And it was agreed, that the ſaid ſams, 
when received, ſhould be laid out upon good 


and ſufficient ſecurity, and that the truſtees 


ſhould permit and ſuffer Peter Kearnan, during 
his natural life to receive the intereſt thereof, 
and from and after his death ſhould permit 
Elizabeth, if ſhe ſurvived * Peter, to receive the 
intereſt thereof during her natural life for her 


ſupport and maintenance, in lieu of dower. 


And from and after the death of ſaid Peter, 
and Elizabeth, then upon the further truſt and 
confidence, that the ſaid ſums ſhould be and 


enure to the uſe and behoof of ſuch child, or 
children of ſaid Peter and Elizabeth as ſhould. 


mould be alive at the time of the death of ſaid 


Peter; ſhare and ſhare alike, and if there ſhould 
happen to be only one ſuch child, then that 


the 


1 p 
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and benefit of ſuch only child. 


The marriage was had, and in January 


1737, Laurence Tallon died, having by his will 
directed his executors to perform the covenants 
on his part contained in the articles, and be- 
queathed the reſidue of his fortune to his 
daughter Elizabeth. William Wilder, Thomas 
Fitz-Simon, and Fohn Tallon were appointed 
executors, but Fitz-Simon alone obtained pro- 
bate of the will. 


Thomas Kearnan died in the year 1747, in- 


Fa ſaid ** ſhould be and enure to the aſs 


teſtate; and on the 7th of September in that 


year Peter Kearnan executed a bond (but with- 
out warrant of attorney for confeſling judgment 
thereon) to Thomas Fitz-Simon and Charles 
Brennan in the penalty of 2000l. conditioned 


for payment of loool. on the death, or failure 


of ſaid Peter, and by a memorandum at the 


foot of the bond, it was'declared that the bond- 


was in truſt for E/izabeth, the wife of Peter and 
their children :—the memorandum alſo re- 


ferred to certain articles en equal date 
with the bond. 


In 1749, Elizabeth died leaving the appellant 
then about three years old, the only iſſue of 
the marriage. In 1750 Thomas Fitz-Simon 
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died, leaving the reſpondent Chriſtopher his 


F heir at law and ſix daughters. By his will he 


KranNAN 
againſt. 
EIT2z- 
Sinex. 


Bin filed. 


charged certain parts of his eſtate with the pay- 


ment of his debts, and the remainder with 


1800l. for his daughters: Peter Kearnan and 


| Oliver: Bird were appointed the executors of 


this will. 


{ 


Ia the year. 1983, Peter Kearnan | died, 
having before his death made his will and 


thereby bequeathed a legacy of 160l. to the 


appellant; 2ool. to the reſpondent in payment 


of a debt—5ol. with a gold watch to Maria 
Thereſa Mullally, one of the reſpondents : he 
appointed the reſpondent, Chriſtopher, his ſole 
executor, who obtained probate of the will. 


On the Sth of January 1784, the appellant 
filed his original bill in the Court of Exchequer 


againſt the reſpondents, and amended. the ſame 


on the azad of Fune;fyullowing.—By theſe. bills 
be charged the articles, of 1736, and the bond 
of 1747, which he ſaid he had accidentally diſ- 
covered in the poſſeſſion of Mrs. Mullally a ſhort 


time before the filing of the bill, until which 


diſcovery he had remained ignorant of his 
rights :—he prayed, that the truſts under the 
articles and bond might be executed, and that 


reſpondent, Chriſtopher, might diſcover what 


ane real and perſonal his father Thomas died 
poſſeſſed 


8 8 
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Caſes in Parliament. | — 
poſſeſſed of and how they had been diſpoſed of 1793 
ſince his death, and whether the ſaid Thomas, > 


DY BSE 


= as being ſeized in fee of a large real eſtate, —_— 
1 had not charged it with ſeveral debts and gien. 
1 legacies. 8 
of . | 
| The reſpondent, Chriſtopher, anſwered theſe Auſwer. 
| bills, and admitted that his grandfather had an 
d, eſtate of about 600l. per ann. which he de- 
id viſed to Thomas, the reſpondent's father, with 
he remainder to his eldeſt fon, under which he 
nt enjoyed the eſtate—he admitted the legacies 
1a charged by Thomas for his daughters, which 
he the reſpondent ſaid he had diſcharged—He 
ole offered to go before the officer in a ſummary 
manner and account with the appellant for- all 
the aſſets of Peter Kearnan that ever came to 
ant the reſpondent's hands, and pay over the re- 
uer fidue unadminiſtered in ſuch manner as ap- 
m pellant's counſel ſhould award. Some time 
ills after theſe anſwers were filed, the reſpondent, 
ond Chriſtopher, ſwore an affidavit in the cauſe, in 
diſ- which he denied that he became poſſeſſed of 
hort his father's eſtate ſubject to his debts, having 
bich ſucceeded to the poſſeſſion thereof under the 
his wills of his grand, and great e by 
the which the eſtate. Was * intuiled. 291118 | 
that . | 
what On the 18th, of Newber ad, the ap- amended 
_ pellant further amended his bill, charging that oy 
elle , 8 


in 
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in the year 1694, the reſpondent's grandfather 


KA limited his real eſtate in ſtrict ſettlement ; that 


againſt 
FiTz- 
SIMON, 


Anſwer, 


on his death, Thomas Fitz-Simon became ſeized 
in tail male, who in 746 duly ſuffered two 
common recoveries, the uſes of which were 
declared to enure to himſelf and his heirs for 


ever, —The bill after ſtating ſeveral other: 
matters, prayed, that appellant's demand might 


be decreed a charge on the real eſtate of Thomas 


Hitz- Simon, which deſcended to the reſpondent 
Chriftopher, as his heir, and that a competent 


part might be ſold, and that appellant might 
be decreed to ſtand in the place of ſuch judg- 


ment ereditors of Thomas as had been paid their 
demands out of his perſonal fortune, and that 


for ſo much the appellant might ſtand a cre- 
ditor, as againſt the real eſtate, and that the 
legacies deviſed by Thomas, as well thoſe 
charged on his' real eſtate, as thoſe not charged 
thereon, might be decreed to be part of the 


' perſonal aſſets of Thomas, and the whole amount 


OP en a W N on the real eſtate, 


The refpondidit; Chriflopher, DOME, this. 


amended bill, and admitted the recoveries, 


which he had not been before apprized of :— 
he alſo admitted that his father Thomas, being 
ſeized in fee, charged his real eſtates with 


- debts and legacies, ſubje& to which he, the 
| reſpon, became ſeized. | 


On 


* 


Caſes in Parliament. 


On the 26th - of May 1788, the cauſe came 
on to be heard, and on the zoth of June fol- 
lowing, the Court of Exchequer, by decretal 
order, directed the proper officer to take an 
account of the perſonal eſtate of Laurence 
Tallon, Peter Kearnan and Thomas Fitz-Simon ; 
—and by a further decretal order, 5th of July 
1790, the Court directed, that an account 
ſhould be taken of what was due to the ap- 
pellant upon the foot of his demands. — On 
the 1ſt of June 1791, the officer reported, 
that Laurence Tallon, at the time of his death, 
was poſſeſſed of and intitled, by leaſes for 
years, to different town lands and houſes in 
the county of Weſtmeatb, near the town of 


Mullingar; that the profit rent of the ſaid 


lands and tenements from the year 1737 to 


7 


1793 
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Decretal 


1778, was 200l. ſterling, yearly.—That in 


the year 1737, on the death of Laurence Tallon, 
Thomas Fitz- Simon, one of the executors of 


Laurence, entered into the poſſeſſion of the ſaid 


lands and tenements of which the ſaid Laurence 
ſo died poſſeſſed.— That Thonas Fitz-Simon 


permitted Peter Kearnan, the father of the ap- 


pellant, to receive the profit rents of the ſaid 


lands, for the ſupport of himſelf and family; 
that Pejer continued in the poſſeſſion from 
1737 to 1778, and the profit rents received by 


him in that time amounted to the ſum of 


8200l. — That Thomas Kearnan did not die 


3 


n 
How, * "9 
* 


1793 poſlefled of any perſonal eſtate.— That the 
KEARNAN 
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perſonal eſtate of Peter Kearnan amounted to 
the ſum of 5961. 178. 10d. which came to the 
hands of the reſpondent Chriſtopher ; and that 


he paid and diſburſed thereeut the ſum of 189]. 


198. 3d. and that there remained in his hands 
the ſum of 4061, 18s. 7d.—that the perſonal 


eſtate of Thomas Fitz-Simon confiſted of divers 


particulars of the value of 200l. which on his 
death in April 1750, were ſold by virtugiof 
two ſeveral executions for 2col. — That there 
was due to the appellant for principal and in- 
tereſt, to and for the iſt of May 1791, under 
the marriage articles of 1736, the ſum of 


43,38 0l. And there was alſo due to the ap- 


pellant upon the foot of the bond of 1747, for 
principal and intereſt to and for iſt * 1791, 
tle ſum of 1460l. 


On the 23d of November 1791, the cauſe 


came on to be heard finally on the report and 


merits, when the Court of Exchequer were 
pleaſed to decree the appellant intitled to ſo 


much of the ſum of 4e6l. 18s.'5d. reported to ; 


remain in the hands of the reſpondent Chriſto- 
pher, of the perſonal eſtate of Peter Kearnan, as 
ſhould remain after payment of the coſts here- 
inafter mentioned, with intereſt for the ſame 
from that day, and that the principal and in- 
tereſt ſhould be paid by the reſpondent, Chriſ- 

topher 
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topber in three months, but without coſts, and 


that the reſpondents Maria Thereſa Mullally, . 


Barbara Fitz-Simon, Catharine Reily, Margaret 


Farrell, Jobn Welch and Anne, his wife, Elinor 


Fitz-Simon, and John M hite, ſhould have and re- 
coyer their coſts out of the ſum of 4061. 18s. 4d. 
of the perſonal eſtate of Peter Kearnan ſo re- 
ported to remain in the hands of reſpondent 


Chr 1 


On the 18th of February, 1792, the appel- 
lant preferred a petition, praying that the cauſe 
might be re-heard, but without ſtating any rea- 
ſons to ground ſuch further re-hearing upon. 
The cauſe was accordingly again fet down, and 
coming on to be re-heard 14th May, 1792, the 
Court was pleaſed to ſet aſide the order for re- 


hearing and to ſtrike the cauſe out of the pa- 


per, without coſts, with liberty to the appel- 
lant to prefer a new petition. 


Mr. Curran and Mr. 2 W on the 
part of the appellant now ſubmitted to- the 
Houſe, that the decree of the 23d of No- 
vember, 17591, ought to be reverſed or varied 
in ſuch manner as their Lordſhip's ſhould 


think fit; and if they ſhould conceive the de- 


cretal order of the zoth of June, 1788, to 
operate as an impediment to the vary- 
ing of the decree of the 23d of November, 
1791, that their Lordſhip's ſhould permit the 

| appellant 
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W793 appellant to amend his petition of appeal, by E = 
Krazxaw praying that ſaid decretal order of the 3oth f p 
Be. June, 1788, may allo be reverſed or varied: 5 p 
* BiMon. 5 
Fir/t. Becauſe where a man dies indebted by 2? 2 
ſpecialties and ſimple contracts, leaving both a " 
real and perſonal eſtate, if a ſpecialty creditor, #® F 
1 who has his remedy againſt the land notwith- x , 
ſtanding reſorts for payment to the perſonal 
fund and exhauſts it, Courts of Equity, do not 
in ſuch caſes leave a ſimple contra& creditor : f 
without remedy, but will for his benefit mar- 
ſhal the effects and allow him to ſtand a cre- 3 f 
ditor pro tanto againſt the real eſtate. The exe- f 
cutions which exhauſted the perſonal eſtate of MF . © 
Thomas Fitz-Simon will not protect the executor, © : 
unleſs they were delivered to the ſheriff before 
the death of the teſtator, A: common law an 
execution bound from the teſte of the writ; 6 | | 
but that has been altered by ſtatute, and it now bk 
binds only from the day of the delivery to the 4 
ſheriff, If that day does not appear it ſhall not ; 
operate againſt a ſtranger. Smallcomb, v. Croſs, g 
1 Lord Raym. 251. 2 Venir. 218. In the caſfe b 
of Monk v. Keily, (a) the Chancellor ordered = ' 
the aſſets to be marſhalled for the purpoſe of ; 
( 


aſſiſting a fair demand. Galton v. Handcock, 2 
Atk. 436. 2 P. Nm. 79. Burton v. Pierpoin, © 


b | (a) vid. poſt. Caſes, an. 1795. | 4 Sg 
. wy Secondly 
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Secondly. The appellant is adviſed, that the 


charge of 18o0l. on the real eſtate of Thomas 


Fitz-Simon is ſubject to the appellant's demand; 
for the teſtator having appointed ſuch ſum to bs 
raiſed, it is in the nature of his perſonal eſtate, 
and ought to be ſo conſidered by equity to 
make a truſtee reſponſible for a breach of his 
truſt, 


Thirdly. In equity as in law, if an executor 
fail in his defence, or miſbehave himſelf even 
by paying creditors by ſimple contract in pre- 


ference to creditors by obligation, or put in a 


falſe plea, or ſet up an untrue, or iniquitous 
defence, he 1s perſonally liable to kak of 
colts. | 


Fourthly, An executor having aſſets in his 
hands, and refuſing to pay the only creditor of 
his teſtator (and that creditor a creditor by 
bond) is bound to pay intereſt for the money 
due to ſuch creditor from the time ſuch execu- 
tor received ſuch money, or intereſt for the 
ſame, So that here is an error apparent upon 


the face of the decree, for intereſt is made pay- 


able merely from the day of pronouncing the 
decree ;—the conſtant courſe is to make it pay- 
able from the day of confirming the report. 
Prec. Cha. 254. Parrott v. Treby. 1 Ves. 126. 
1 Eg. abr. 286. 2 P. Wms. 26. Maxwell v. 
Wettenhall. i 

Fifibly. 
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Fiftbly. Suppoſing the reſpondents Maria 
Thereſa Mullally, Catherine Reily, Margaret Far- 
rell, Fohu Welch and Anne his wife, Barbara 


- Shuon, Fitz-Simon, Elinor Fitz-Simon, John White, ſur- 


viving executor of Jobn Tullon, Thomas Brough- 
all, repreſentative of Charles Brennan, and 
John Colthurſt, made parties merely for con- 
formity, coſts ſhould have been awarded to 
them againſt "the appellant, who ſhould have 
bad them over againſt the reſpondent, ' Chri/- 
topher Filz-Simen ; but as neceflary parties, 
_ claiming an intereſt, coſts ſhould have been de- 
creed immediately againſt them; and the +44 
of Squire v. Perſpall, 3. Bro. P. C. 233, is 

authority to ſhew, that the part of a ve re- 
ſpecting coſts may be varied upon an appeal. 


Mr. Attorney General (Wolfe) and Mr. M. Smith, 
for the reÞondent urged, that the appeal ſhould 
be diſmiſſed with more than common coſts, as 
founded upon the moſt wanton litigation. 


Firſt, The appellant's only demand againſt 
the reſpondent, Cbrifiopher, is made againit 
him, as the executor of Peter Kearnan, who 


was the executor of Thomas Filz-Simon, who 
had been the executor (but not the ſurviving 
executor) of Laurence Tallon ; and is ground- 
ed upon ſome alleged breach of truſt in Thomas 
Fitz-Simon, or Peter Kearnan, or both, although 
it pears by in proof in the cauſe that Thomas 
4 | Fitz-Stmon 
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Hitz: Simon died upwards of 42 years ago; that 


13 


1793 


he never acted in, nor of courſe could have K Ana 


been guilty of any commiſſive breach of the 


truſt repoſed in him; — that even if he was, he 


left no aſſets or property of any kind, that ever 


came to the hands of Peter Kearnan, or of the 


reſpondent, Chriſtopher, or any other perſon 
that was, or could be made reſponſtble for 


ſuch: alleged breach of truſt; and becauſe, un- 


til the filing of the original bill, no ſuch breach 
of truſt was ever once alleged, or complained 
of; and as to Peter Kearnan's aſſets, which 


came to the hands of the reſpondent, Chri/- 


topher, he was always ready and willing, and 
the decree appealed from has bound him to ad- 
miniſter the ſame, as in juſtice and by law he 


_ ought to do. The caſes which have been cited 
do not ſupport the poſition contended for. The 


ſum charged for the portions of the daughters 
in this cafe is as much to be conſidered real eſ- 
tate, as if the teſtator had directed fo many 


| acres of land to be diſtributed among them. 
The Courts of Equity never order aſſets to be 


marſhalled, without having previouſly directed 
the neceſſary enquiries, which have neither 


been done, nor were they required in this 


caſe, L 


Secondly. The only decree appealed from, 
or complained of, is the final decree of the 23d 


9 


againſt 
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SIMON, 
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of November, 1791, which was the only decree 
that could have been pronounced upon the re- 
port and merits of the cauſe, as the ſame ſtood 
on the final hearing. The report made by the 


officer was confirmed without objection, and 


upon that report the cauſe was diſpoſed of, be- 


ing the only foundation upon which a decree 


could be pronounced ; therefore by ſuffering 


the report to ſtand, they are precluded - now . 


from ſeeking any decree, but ſuch as may be 
ſupported by it. 

Lord CHAN cELLoR. My Lords, this is ſo 
plain a caſe, that it will be unneceſſary for me 
to take up much of your Lordſhip's time. The 
bill was filed by the appellant to be reprized 
for a breach of truſt, which he alleged to have 
been cammitted by the father; of the reſpon- 
dent.— It appears in the cauſe that by articles 
entered into upon the marriage of the appel- 
lant's father and mother in 2536, certain ſecu- 
rities were aſſigned to Thomas Fitz-Simon, the 


reſpondent's father, in truſt for the huſband | 


and wife, during their lives, and afterwards in 
truſt for the iſſue of the marriage; and by the 
article Thomas. Kearnan, the father of Peter, 
who was the father of the appellant, covenant- 
ed to leave 1,000l. to the ſame ufes ; and Lau- 
rence Tallon, the father of Peter's wife, enter- 
ed into a ſimilar covenant. Laurence Tallon, 
died, 


4 
TAS 
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died, leaving a perſonal eſtate, which conſiſted 


principally, if not wholly of long terms of 
years,—The appellant attained his full age in 
1766; at which time, Thomas Fitz-Simon, who 


15 
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is charged with the breach of truſt, was dead; 


and the appellant's father was in poſſeſſion of the 
remaining perſonal eſtate of Laurence Tallon.— 
If the appellant had meant to have afferted his 
right under the marriage articles, which were 
duly regiſtered, he ought then to have filed his 
bill. There was then a fund in exiſtence, in 


the poſſeſhon of Peter Kearnan, the appellant's. 


father, out of which the covenant of Laurence 
Tallon, might have been ſatisfied ; for it ap- 


pears, that many of the terms for years of 


which he died poſſeſſed were unexpired.—It is 
objected, that his right did not acerue till 
1783.—Certainly his right to the principal 


ſums, comprized in the articles, did not accrue 


till his father's death. But he had a clear right 
during his father's life to have had the articles 
executed, ſo far as the covenant of Laurence 


Tallon went, and to have had his perſonal eſtate. 


applied in ſatisfaction of it; and it ſeems to be 
a fraud on the part of the appellant to have lain 
by whilſt. the proper fund exiſted for ſatisfac- 
tion of the covenant, and to have ſuffered his 
father to continue in the undiſturbed poſſeſſion 
of Laurence Tallon's perſonal eſtate from 1766 
to 17833 and after his death, indirectly to make 

x 50 the 
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1793 the reſpondent anſwerable for it, by charging 2 Y 
A breach of truſt againſt Thomas Fitz-Simon, in not 
„ having done an act, which was fully competent 
Snow. to the appellant to have done for himſelf, and 
which he omitted to do whilſt the perſonat eſtate 
of Laurence Tallon was in exiſtence. 


(d ri" gg +5 


In my opinion therefore, the Court of Ex- | 
cheguer could not with propriety have gone a I: 
point further than they have gone in direfting 
accounts in this cauſe. The caſe made by the 3 3 
appellant is a mere breach of truſt charged 
againſt Thomas Fitæ- Simon, for which the reſpon- f. 
dent never can be liable beyond the'perfonal 'F 0 
eſtate of the 1. which has come to 50 | 
hands. 


It is ſaid, that the appellant is intitled to 

ſtand in the place of fuch judgment creditors f | 

* Thomas Fitz- Simon as have exhauſted his- per- pa 

ſonal eſtate, and to come in pro tanto on his real a ly 
eſtate:—and that the Court of Exchequer ought 

to have marthalled his aſſets accordingly. But | 

in my opinion this is not a caſe in which a fir 

Court of Equity can or | ought to marſhal the FF e 

aſſets of Thomas Fitz- Simon, for the purpoſe of 2 fre 
Aber are letting in the appellant upon his real. eſtate. co 


never mar- | 3 
ſhalled by K | . 88 3 
. The rule of marſhalling affets holds only © 
fact hap: where it is proper to be done at the death f 
N to the party whoſe aſſets are to be marſhalled; it 
the death of 8 | ? can 

the party. | 
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can never ariſe upon. any ſubſequent faQ, or 
accident (a). And it is clear, that if the ap- 
pellant had proceeded in the year 1766 to en- 


force ſatisfaction of the covenant in the mar- 


riage articles of his father, againſt the perſonal 
eſtate of Laurence Tallon, that there was then a 
fund. in exiſtence out of which it might and 
would have been ſatisfied. And if the appel- 


lant thought fit to lie by during the life of his 


father, and to ſuffer him to diſſipate the fund, 
he cannot now be intitled upon that ground to 
charge the real eſtate of Thomas Fitz-Simon witH 


ſatisfaction of the covenant, by calling on a 


Court of Equity ſo to marſhal his aſſets as to 


enable him to ſtand in the place of the judg- 
_ ment. creditors, who have exhauſted the per- 


ſonal eſtate. 


The objection which has been ſtated at the 


bar, on the part of the reſpondent, is certain- 


ly well founded, that the appellant having ac- 


quieſced in the decree to an account, and gone 


before the officer, cannot now object to the 
final decree, from which alone he has appeal- 
ed. If he has any ground of appeal, it is only 
from the decree to an account, in which he has 
completely acquieſced. But if the queſtion 
were open to him on this appeal, in my opinion, 


(a) 1 Ath, 486. roo v. Abingdon. 
Vor. II. C | he 
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he has no ground of objection to the decree; 


he has not in my opinion, a pretence to ſay, 
that an account ſhould have been directed of 


the real eſtate of Thomas Htz- Simon. There is 


no point better ſettled than that a party alleging 
a breach of truſt can come in only as a fimple 


contract creditor :—and certainly there is not, 


in my opinion, any circumſtance in this caſe, 
which can give the appellant a right as a ſimple 
contract creditor of Thomas Fitz Simon, to come 
upon his real eſtate. In my opinion the Court 
of Exchequer never could have been warranted 
to marſhal his aſſets for the purpoſe. 


It is objected, that the Court have given coſts 
which they ought not to have done. I believe 
it is, at leaſt, a very unuſual praQtice to enter- 
tain an appeal upon the mere ground of coſts. 
But how does the fact ſtand ?—Coſts are award- 
ed to the daughters of Thomas Fitz-Simon, be- 
cauſe they are brought into Court, upon a 
point, which could not be eftabliſhed againſt 
them. —If a man poſſeſſing a real eſtate, charges 
that with portions, there is no ground to ſay, 
ſuch a charge ſhall be conſidered as part of his 
perſonal eſtate applicable to the payment of 
debts. There is no dobut, if a man has a li- 
mited eſtate in land, with a power to charge it 
with a ſum of money, that will be conſidered 
as perſonal eltate by a Court of Equity, in fa- 


vour 


that ſuch parties had not their coſts. 


miſſed, 
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vour of creditors. But I never heard, that a 


man having the inheritance, and charging that 


inheritance with a ſum of money for portions, 


that ſuch a charge ſhall be conſidered as a fund 
for any other purpoſe. Therefore the Court 


has done nothing more than common juſtice in 


awarding theſe coſts. And as to Mrs. Mullally, 
what buſineſs had the appellant to bring her be- 
fore the Court? It is ſufficient to make the 
executor or adminiſtrator a party. A plaintiff 


is not bound to bring every creditor and lega- 


tee before the Court. 


As to the gold watch, the officer reports, it 
was given to Mrs. Mullally by the executor ; but 
the value is not found: — The appellant never 
excepted to the report upon that ground ; nor 
is there any complaint, that Mrs. Mullally 


ſhould have been diſmiſſed without coſts, though 


ſhe was a neceſlary party. 


* 
. 4 


* 


The others are neceſſary parties pro formd, 


and I never knew an inſtance, where that was 


the caſe and an adverſe defence was not made, 
There- 
fore in my opinion, this appeal is unfound 
ed in every point of it, and ought to be diſ- 


C 2 WE | | 


creditor 
party in a 
ſuit. 
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It was On DERED and ApJuDeceD that the 
appeal be diſmiſſed, and the order therein com- 
plained of affirmed ;—and it was further Ox- 
Sen. DERED-that the appellant pay 2ol. coſts in re- 
- ſpe of the appeal. 


* * 
* 
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PHILIP ROCHE, Eſq.  Apellant. 


STEPHEN ROCHE, Eſq. Reſpondent. 


Auguſt 16, 1793. 


A PETITION and appeal were preſented in 
this caſe complaining of part of a decree of 
the Court of Chancery, pronounced on the 5th 
day of December 1792, and alſo of two orders 
of the ſame Court of the 26th day of June and 
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1793 
2 
An appeal 
rejected, 
not being 
preſeuted 
within the 
time limited 
by 78th 
order. 


23d day of July 1793.— Upon this petition 


7 offered to be read, the Houſe re- 
ſolved: 


That this Houſe will not receive the faid 
petition and appeal, it not having been pre- 


ſented within the time limited by the 78th 
ſtanding order (c). 


(e) Vid. Preface to Vol. I. xxi. 


MEMORANDA. 
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ME MORAN DA. 


January 21, 1794. 


The Right Hon. Jen Lord Firz-G1BB0N, 
Lord High Chancellor of Ireland, being by 
letters patents, dated 6th of December in the 
34 Geo. 3. created iſcount Firz-Ginbox of 
Limerick i in the county of Limerick, delivered 
his letters patents, and took the oaths, and 


made and ſubſcribed the declaration purſuant 


to-the ſtatutes. 


The Right Hon. Jon Lord Viſcount CL ox- 
MELL, Lord Chief Juſtice of his Majeſty's 
Court of King's Bench, being by letters pa- 
tents, dated 6th of December 34. Geo. 3. created 
Earl Clonmel of Clonmell in the county of 
Tipperary, delivered his letters patents, and 
took the oaths and made and ſubſcribed the 
declaration purſuant to the ſtatutes. 


February 14, 1794. 


TANKERVILLE CHAMBERLAIN, Eſq. having 
been created Fourth T__—_ of his Majeſty's 
| Court 
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Y Court of Common Pleas in the room of Mr. 1794 
| Fuſtice HELLEN, deceaſed, delivered his writ 

H and took the oaths and made and ſubſcribed 

the declaration purſuant to the ſtatutes, 


5 
3 
WO 
ET” 2 
. 
1 

— 
RC 
RI 
"I ö 


24. Caſes in Parliament. 


THOMAS BARNEWALL, | F 
Caſe 1. Eſq. commonly called N Appellant. 


Trimleſton, 
BARTHOLEMEW BARNE- þ Reſ 1 
WALL, Eſq. | p 
SAME Appellant. 
SAME Reſpondent, 


| February 22, 1794. 
1794 794 


— — 
It was not ROBERT BARNEWALL, Eſq. commonly 


Fr : 2 
under the called Lord Trimleſton, was in and before the 


ſt. 2 An. C. 2 * . 
„ ky the year 1748, ſeized of a reverſion in fee in 


a judymert ſeveral eſtates in divers counties of Ireland, 
in the Au-' . - | 
| ditorGene- and particularly of the manor and lands of 


ral's Qi Roebuck and Clonſkeagh in the county of Dublin; 


No action 


for meine which reverſion was expectant upon the death 
rates can be 


againſt the f 4: 
executor of CEAlCc 


the perſon 
who held 


| 8 poſſeſ- In 1949 Robert Barnewall perfeQed a * 
to Thomas Dillon, merchant in the penal ſum 

of 4, cool. conditioned for the payment of 
2,000]. ; upon which bond judgment was en- 
tered in the Court of Excheguer in the Trinity 
term 


N. 
SS. 


SR im S EG as 


maintained of his mother, Mary Barnewall, fince de- | 
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term of the ſame year.— This judgment was 
afterwards aſſigned to Elizabeth Remp who 
died in 1766, leaving two daughters, Eliza- 
beth, married to Robert Barnewall, and Mary, 
married to the reſpondent.— By her will, 
Elizabeth Kemp deviſed this judgment debt unto 
William Mann Godſchall, and Eleazer Deavy, 
Eſqrs. in truſt, to pay the intereſt of 1,000]. to 
her daughter Elizabetb, during her life, and 
from and after her death in truſt for Fo/zpb 
Barnewall, the youngeſt ſon of Robert. — The 
intereſt of the other 1,0ccl. was directed to be 
paid to her ſecond daughter, Mary, wife of 
tne reſpondent for her life, and after her de- 
eeaſe to be equally divided among her children. 
The truſtees were alſo appointed executors of 
the will, which they proved in common form, 
and obtained probate thereof. 


Elizabeth, the wife of Robert died on the iſt 
of November 1774, having by her will be- 
queathed her moiety of the judgment to Fo/eph 
Barnewall, whom ſhe -appointed fole executor. 
—He died on the 19th of May 1782, having 
made his will whereof he appointed the re- 
ſpondent ſole executor, and reſiduary legatee, 
to whom Mary, his wife and her children by 
deed 1ſt of November 1785, aſſigned all their 
right, title, and intereſt in the moiety of the 
judgment; by virtue whereof, and as executor 


of 


—_— —— - 
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of Jaſesb, the reſpondent became intitled to 
whole of the debt. | 


Robert, Lord Trimleflon, had alſo executed 


a bond to the reſpondent, conditioned for the 


payment of gool. upon which judgment was 
entered in the King's Bench, Trinity, 1756.— 
Robert, the conuſor of theſe judgments died 
6th of December 1779, leaving Anne Barnewall 
(his third wife) his widow, and the appellant 
his eldeſt fon and heir at law, and Alicia, his 
daughter, by his firſt wife, and Ja. by his 
ſecond wife. 


On the 5th of November 1785, the te- 


ſpondent exhibited his original bill in Chancery, 
which was amended on the 26th of June 1786. 


and further amended on the 15th of January 


1791, againſt the appellant, and alſo againſt 
William Mann Godſchall, and Eleazer Deavy, 
executors of Dame Elizabeth Kemp, and others, 
praying that an account might be taken of 


what was due to the reſpondent for. principal, 


intereſt, and colts on the two ſeveral judg- 
ments, and that the appellant might be decreed 


to pay the reſpondent what ſhould appear to | 
be due, or in default thereof, that a competent | 


part of the real eſtates might be ſold, and the 


The 
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The appellant anſwered the original bill on 


the 13th of November 1785, and the amended 
bills on the 2d of February 19487. He admitted 
he became ſeized of the ſeveral lands, which 
had been the eſtate of his father, but denied 
they were ſubje& to the judgments claimed by 


the reſpondent—The appellant faid he was a 
ſtranger to the judgments; but if any ſuch 


was obtained by Dillon, believed it was paid 
off, although kept on foot to injure the ap- 
pellant, and that Joſeph Barnewall had no title 
to any part of the debt, he being a ſuppoſiti- 
tious, or illegitimate child of Robert. 


The ſeveral other defendants anſwered the 


bill, and in the anſwer of Anne, the widow of 


Robert, it was ſtated that he left a very incon- 
ſiderable perſonal property, which was all ex- 
hauſted in eſtabliſhing the validity of his will, 
which was diſputed by the appellant. ——Ifſue 
was joined and witneſſes examined in this cauſe 


by the reſpondent, but no witnefſes were ex- 


amined on the part of the appellant. 


On the 8th of November 1788, the appellant 
exhibited his bill in the Court of Chancery, 
againſt the reſpondent, ſtating that Robert, 
Lord Trimlefton, was all his life time a papiſt, 
and that his eldeſt ſon Matthias duly con- 
formed to the proteſtant religion, but after- 

| wards 
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wards died in the life time of his father, 
whereupon the appellant became the eldeſt ſon 
and heir apparent, and having been educated 
in the popiſh religion from his birth, he duly 
conformed. to the proteſtant religion in 476), 


by which his father became tenant for life only 


of his real eſtates, and that the reyerſion in fee 
became veſted in the appellant :—that. on the 
death of Lord Robert, in December 1779, 
Joſeph Barnewall took poſſeſſion of the lands of 
Roebuck and Clonſteagb under colour of a will, 
alleged to be executed by Lord Robert, by 
which the ſaid lands were deviſed to Foſeph, 
whereupon the appellant brought an ejectment 
upon the title, Hilary term 1580, in the Exche- 


guer, to which  Foſeph baving taken defence, | 
the iſſue was tried on the 5th of February 1781, 


by a ſpecial jury, who found a verdi&, that a 
paper writing of. the 4th of December 1779, 
importing to be the laſt will of Lord Robert, 
was not his will, and found a verdict for the 
feigned leſſee for 20 acres, part of the lands of 
Roebuck ; judgment, was entered on, the verdict, 

and the appellant was put into poſleſſion. of the 
20 acres. | | 


i F a wi Y 
&F # 8111 RIS ; 


The bill 3 tated, has the. 1 as 
of Eaſter term 17815 brought a ſecond. eject- 
ment for recovery of the remainder of the 
lands, - to which 72 eb having taken defence, 

| the 
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the [iſſue was tried at the ſitting after the 
enſuing term, when a ſpecial verdi& was found, 
which was afterwards argued, and judgment 
pronounced for the . plaintiff:—that ſhortly 
after, viz. in April 1782, Joſeph Barnewall 
died, leaving the reſpondent his fole executor, 


having deviſed to the reſpondent . and his heirs . 
for ever, all his eſtate in the ſaid manor and 
lands, and that reſpondent had poſſeſſed himſelf 


of all Joſeph's perſonal eſtate to the amount of 
10,000l.—that reſpondent on the death of 
Foſeph entered into the poſſeſſion of the lands 
and continued therein until October 1783 ;— 


that as executor of Joſeph, reſpondent brought 


a writ of error to reverſe the judgment in eject- 


ment, which was afterwards affirmed upon 
debate, Trinity term 1783, and the reſpondent 


was thereupon put into poſſeſſion in the month 


of October in that year that the reſpondent 
had poſſeſſed himſelf of ſeveral deeds, evidences, 
and family muniments relating to the lands, 
and other parts of the appellant's eſtates, and 
the bill prayed that the reſpondent might be 
obliged to bring in, and lodge with the proper 
officer all deeds, papers, writings and muni- 
ments relating to any part of the appellant's 


eſtates, and that he might ſet forth an account 


of the ſeveral ſums received by Jaſepb, and the 
+ reſpondent himſelf reſpectively, out of the 


rents and profits of the manor and lands of 
Roebuck 


' 
, © 
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' Roebuck and Clonſteagh fince the death of Lord 


Robert and the true and real value of ſych part 4 


as they had in their poſſeſſion, and that re- 
ſpondent might admit aſſets of Fo/eph ſufficient 
to anſwer the appellant's demands, or other- 
wiſe ſet forth an account of Jo/eph's perſonal 
eſtate, and pay the appellant what might ap- 
_pear to be due to him, with a eyes of general 
relief. 


The reſpondent anſwered this bill on the 


29th of May 1789, admitted the religion of 
Lord Robert and appellant, as ſtated, and the 
conformity of the latter; that Joſeph upon 
the death of Lord Robert poſſeſſed himſelf of 
the lands under the laſt will of Robert, and that 
the ſeveral trials in ejectment were had, and the 


appellant was put into poſſeſſion: denied that 


he poſſeſſed himſelf of any of the appellant's 
deeds, or leaſes;-—faid that Foſep#s perſonal 
property was of inconſiderable value, and in- 
ſiſted that under the ſtatute 28 Ann. Jaſepb 
was intitled, upon the appellant's conformity, 
to a portion out of the eſtate, not exceeding 
one third of the value of the inheritance, 


which portion not having been paid to Joſ#ph, 


reſpondent, as his repreſentative, Mp the 
ſame by his anſwer, 


Caſes in Parliament, 
Iſſue being joined in this cauſe, witneſſes 
were examined on both ſides as to the value of 
the lands. 7 


The two cauſes came on to be heard to- 
gether, 14th November 1791, and on the fol. 
lowing day, the Lord CHANCELLOR was pleaſed 
to order that the Maſter ſhould take an account 
of the rents and profits which the reſpondent 
made, or without wilful default might have 
made, of ſuch part of the lands of Roebuck and 
 Clonfkeagh as he entered into poſſieſſion of from 
the time of the death of TFo/eph Barnewall, 
during the time the reſpondent continued in 
poſſeſſion thereof: And as to ſo much of the 
appellant's bill as ſought an account of the 
rents and profits of the faid lands from the 
death of Robert, the appellant's father, to 
the time of Foſeph's death, and as fought a 
decree that the reſpondent ſhould deliver up 
the title deeds of the appellant, the fame was 
diſmiſſed. 
reſpondent was plaintiff, it was decreed that 
the Maſter ſhould take an account of the real 
and perſonal eſtate whereof Lord Robert died 
ſeized and poſſeſſed, into whoſe hands it came 


And in the cauſe wherein the 
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and how it was diſpoſed of; and alſo an ac- 


count of what was due to the reſpondent for 


principal, intereſt and coſts on the foot of the 


judgments, and in taking the account to ſet off 
what 
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what ſhould appear to be due to the appellant, 
upon the account directed in the cauſe wherein 
the appellant was plaintiff, againſt the judg- 
ment claimed by the reſpondent in his own 


| right, ſo far as it ſhould go. 


| On the 27th of Frebruary 1793, the Maſter 
made his report, and thereby ſtated, that the 
rents and profits which the reſpondent made or 
without * wilful default might have made of 


ſuch parts of the lands as he entered into the 


poſſeſſion of from the death of Fo ſeph Barne- 
wall, 19th May 1182, during the time he con- 
tinued in poſſeſſion until the latter end of June 


1783, amounted to the ſum of 235l. — That 


the real eſtates of which Lord Robert died 


ſeized, amounted in the whole to the yearly 


rent of 46851. 108. 1d. and that the perſonal 
eſtate amounted to 3500l. :—1500l., whereof 


had not been recovered :—that the real eſtate 
came to the hands of the appellant ;—that the 
perſonal eſtate came to the hands of Lord 
Roberb's executors, who applied the whole in 


eſtabliſhing his will, and in the maintenance 
of themſelves : —That there was due to the re- 
ſpondent on the foot of the judgment of 4000], 
the ſum of 384131. 16s. 4d. and on the judg- 
ment for 6ool. the ſum of 5411. 148. 3d. and 


after deducting thereout the ſum of 2 351. for 
the | 


* 
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the meſne rates there remained due to the re- 


ſpondent on the laſt judgment the ſum of 
| gol 148. 3d. 


'Unto this report the appellant took two ex- 
ceptions in April, 1793, iſt, That as the judg- 


ment for 60o0l. never had been enrolled in the 


Auditor General's office purſuant to the ſta- 
tutes, therefore ſuch judgment could not affect 
the lands in the hands of the appellant, who is 
a proteſtant of the eſtabliſhed church, and of 
which lands alſo Lord Robert was made tenant 


for life by the conformity of Mathias Barnewall. 


2dly, That the ſum of 2351. being the ſum re- 
ported to have been received out of the rents 
and profits of the lands, during the 'time the 
reſpondent was in poſſeſſion thereof had not 
been given credit for out of the judgment ob- 


33 


1794 
—— 


BaRkNE- 
WALL. 
againſt 
BARN E- 
WALL. 


tained by Thomas Dillon, and which was veſted 


in the reſpondent, whereas it ſhould have been 


. deducted out of the intereſt due _ faid 


judgment. 


The two cauſes came on to a final hearing up- 


on the merits and the exceptions, -3oth April, 
1793 the firſt exception was waived by the 
_ appellant's counſel, and therefore the Chan- 


cellor over- ruled it: the ſecond was over-rul- 
ed upon debate, and his Lordſhip decreed the 


ſum of 38131. 16s. 4d. a charge upon a Moie- 
Vol. III. IV ty 
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ty of the lands and to be paid to the refpon- 
dent in fix months, with intereſt on the prin- 
cipal ſum of 2oool. from the 27th of April, 
1793, and the coſts in both cauſes, or in de- 
fault thereof that a moiety of the lands be 
fold :—and that the ſum of 306l. 14s. gd. 
ſhould be decreed. a charge upon a moiety of 
the remaining moiety of- the lands, to be paid 
to the reſpondent in fix months with intereſt on 
200. from 27th February, 1793, or in default 
ann that ſuch moiety be ſold. 


Mr. e Serjeant (Fi tz-Gerald,) and Mr. 
Duquery, for the appellant, argued that theſe 
decrees ought to be reverſed. —The firſt point 
upon which this appeal is founded is, that the 
judgment which was entered in the King's Bench 
ought to be enrolled in the Auditor General's 
office purſuant to the ſtat. 2 An. which was 
made for the protection of proteſtant pur- 
chaſers, and ſuch, conforming ſons were con- 
ſidered to be. A preliminary objection may be 
ſtated againſt the appeal, that this point was 
waived in the Court of Chancery; that requires 
explanation; it was waived, as an exception, /or 
as a ground of exception, and ſo it muſt, be- 
cauſe it is an objection to the decree, and could 


not come in the ſhape of an objection to the 


maſter's report, which was conformable to the 
decree directing an account. It is now com- 


petent 


3 


A 


the 


the 


ent 


tion of the decree. If the ſtatute of Anne re- 
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petent to the appellant to impeach the founda- 


quires a judgment to be enrolled, the decree is 
erroneous, and that is the point now ſubmitted 


to the Houſe. The act of parliament is expreſs 
that all © deeds and incumbrances,” affecting 
land, or which may charge land ſhall be enroll- 
ed (c) in order to become a lien upon the eſtate 


of a papiſt in the hands of a proteſtant pur- 


chaſer. Theſe words muſt extend to judgments, 


becauſe they are incumbrances affecting land. 


(c.) 2. An. c. 6.8. 14. And be it further enacted, that 
all debts and other real incumbrances that do may or ſhall be- 
fore 1ſt February, 1703, charge or incumber any real eſtate 
of any papiſt within this kingdom, ſhall on or before the 1ſt 
of June, 1704, be enrolled in the Court of Exchequer, in 


rolls for that purpoſe to be appointed by the ſaid Court ; which 


rolls ſhall be kept in ſome public office, or place belonging to 
the ſaid Court to be appointed by the ſaid Court for that pur- 
poſe, where all perſons may at all ſeaſonable times reſort to 


and have the peruſal of the ſame ;- and in default of ſuch in- 


rolment of ſuch debts and incumbrances, the fame ſhall not 
charge any lands of ſuch papiſt, when and during ſuch time 
as the ſame ſhall belong to a proteſtant ; and alſo that all 
debts and incumbrances to be contracted and made after the 1 (& 
day of February, 1703, that ball, or may charge, or incum- 
ber any real eſtate of any papiſt, ſhall within ſix months next 
after the- making thereof, be inrolled in the ſaid Court of 


Exchequer in rolls in like manner to be appointed and to be 


kept, reſorted to, and peruſed as aforeſaid; and in defaulr of 


ſuch inrolment of ſuch incumbrance, the Gark ſhall not charge 


the lands of any papiſt, when and during ſuch time as they 


ſhall belong to a proteſtant. 
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The evident intention of the legiſlature was to 
Baxne- Create a diſtinction between judgments affecting 
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the lands of a papiſt, from thoſe which affected 
the lands of a proteſtant, and more particularly 


ſuch lands as being the property of the former 


at the time of the rendition of the judgment, 
might afterwards become veſted in perſons of 
the latter deſcription. The legiſlature directed 
a diſtin& roll of theſe judgments to be kept, 
and thereby pointed out to the conforming ſon, 
or the proteſtant purchaſer where to look for 
thoſe incumbrances which might affect the 
lands which they intended to claim ; whereas 


if the mere entry of the judgment in the Court 


where it is obtained is held ſufficient to ſatisfy 
the ſtatute, then proteſtants and papiſts are put 


upon the ſame footing, and the whole efficacy of 
the ſtat, ceaſes :—it ſays, that ſuch incumbrances 


which ſhall, or may affect the eſtates of papiſts 
&c.—judgment debts exactly correſpond with 


that deſcription, becauſe when an elegit iſſues, 


by which a party elects his remedy, a moiety 
of the land becomes bound. At the time the 
ſtatute of Anne was enacted, there was no re- 


giſtry act in this country, and therefore it was 
neceſſary to have ſome aſcertained place to 


which the creditors of papiſts might reſort for 
information reſpecting their ſecurity. A judg- 
ment debt affects the land when the party ſues 


out an elegit, by which he makes his election to 


bind 
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bind the land. It may be faid, that the entry 
of the judgment gives ſufficient notice, and the 
object of the ſtatute is anfwered ; but where 
purchaſes are made under the faith of an act 
of parliament, ſtating that lands ſhall not be 


affected by debts which are not enrolled, it is 


no anſwer to ſay, that if he had gone to an 
office to which the legiſlature did not refer him, 


he would have had notice. Contemperary ex- 


poſition often aſſiſts the Courts in aſcertaining 
the intention of a law, and it may be known 


by a reference to the Auditor General's office 
how many judgments were enrolled there ſhort- 


ly after the act paſſed, which will ſhew how the 
perſons living at the time expounded it. (4) 


Some dicta may be cited from Howard's Popery 


caſes, on the part of the reſpondent, but they 


are of no authority, nor have the caſes upon 
this point received the ſanction of the final ad- 
- judication in either country. 


The ſecond objection to the decree is, that 


no account was directed of the rents and pro- 
fits received, or which without wilful default 


might have been received by Joſeph Barnewall 
or to his uſe, out of the lands during the time 


for which he poſlefled them. — There a are cer- 


5 u was ſtated n 2,200 judgments bad been leg 
from 1903 to 1747. 
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tainly ſome rules, which when rigidly adhered 
to, militate againſt the principles of juſtice; 
but there is no inſtance where Equity has held 
itſelf ſo bound as to pronounce a decree againſt 


natural juſtice. Fo/eph Barnewall received rent 


out of lands to which he had no title and it is 


juſt, that his executor ſhould account for thoſe 
rents. In anſwer to this it is ſaid, that Joſeph 
was a tort feaſor and the remedy has died with 
him, for treſpaſs cannot be maintained againſt 


his executor. But there are authorities to ſhew 
that a remedy could be had at law for this de- 


mand. In Cowp. 246, Lord MansritLD cites 


a caſe determined at ni privs, where a party 
had brought an ejectment and alſo an action for 
uſe and occupation of the very ſame premiſſes, 
for rent which had accrued ſubſequent to the 
time of the demiſe : upon the trial of the ſe- 
cond action, it was objected that he could not 
recover, becauſe by the ejectment he had diſ- 
affirmed every idea of contract, upon which 
alone the ſecond action could be ſupported; 
the objection was over- ruled, and the plaintiff 
recovered in both actions, becauſe it was held 
that one remedy was not a waiver of the other. 
The ſame doctrine is taken up afterwards by 
Sir Thomas Davenport in his argument in the 
caſe of Goodtitle v. North, where he ſays, that 
it had been decided, that a party who goes for 
mo profits after a judgment 1 in ejectment, may 

waive 
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waive the treſpaſs, and bring an action for uſe 
and occupation. It is admitted, that this 
was only the argument of counſel, but he was 


a man of great experience, and it is to be pre- 


ſumed from the filence of the Court, that the 
deciſion had taken place. If then an action 


for uſe and occupation will lie for the period 


included within the demiſe in ejectment, againſt 
the party himſelf, it will alſo lie againſt his exe- 


ceutor ; and why it ſhould not in point of 


juſtice, no reaſon can be aſſigned. Nothing 


ſtands in the way of ſuch a remedy, but a mere 
technical rule, actio per ſonalis moritur cum per ſond. 


But that cannot be conſidered as an univerſal 
rule; it is ſubject to exceptions, and if ex- 
ceptions are allowed at law to bring caſes out 
of the letter, which are not within the ſpirit 
of a rule, 4 fortiori, ought they be allowed in 
Equity. In Sir H. Sherington's caſe Sav. 40. 


it was held, that where any price, or value is 
ſet upon the thing in which the offence is com- 


mitted, if the defendant dies, his executor ſhall 
be chargeable. If this poſition wanted illuſtra- 


tion, ſee how Lord MANSs FIELD comments 


upon it. — Here is a fundamental diſtinction. 
« If it is a ſort of injury by which the offender 
* acquires.no.gain to himſelf at the expence of 
the ſufferer, as beating or impriſoning a 


man, &c. there the perſon injured has only 


* a reparation for the delictum in damages to 


be 
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1794 * be aſſeſſed by a jury. But where beſides 
Bank- the crime property is acquired, which bene- 
warts ( fits the teſtator, there an action for the value 
Baxne= of the property ſhall ſurvive againſt the exe- 
4 cutor. As for inſtance the executor ſhall 
e not be chargeable for the injury done by his 
* teſtator in cutting down another man's trees, 
“but for the benefit ariſing to his teſtator for 
£- the value or ſale of the trees he ſhall.” ( e) 
If this opinion of Lord MaNsTIEI D, founded 
upon the caſe in Sav. be law, then it follows, 
that the injury here done being accompanied 
with a benefit to the teſtator, his aſſets are re 


ſponſible. 

Thirdly, But although the appellant might of 
have been deprived of any remedy at law for are 
recovery of the meſne rates of theſe lands re- = tha! 
.ceived during the life of Jeb Barnewall, yet Eq 
when his perſonal repreſentative ſeeks in a = to. 
Court of Equity to ſell thoſe very lands, which par 
his teſtator tortiouſly enjoyed, without giving v. 1 
any credit whatever for the rents and profits 2 1 
thus wrongfully received, it ſeems agreeable to MF Cot 
the firſt principles of juſtice; that where Equity the 

B is ſought, Equity ſhould be done, which can- aid 
ö not be the caſe here, unleſs one demand ſhall == unl 
be ſet off againſt the other. The executor of In 


* 


(e) Hambiy v. Trott, Cow. 376. 
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f Joſeph Barnewall cannot be in a better ſituation 


chan 7Jo/epb himſelf would have been; and ſure- 
iy Joſeph Barnewall, if living, could not have 
obtained a decree for a ſale without firſt giving 


credit for the meſne rates he had received dur- 
ing his enjoyment of theſe lands. In the Biſhop 
= of J incbeſter v. Knight, 1 P. Wms. 406, Lord 
= Cowper, faid, © It would be a reproach to 


« Equity to ſay, where a man has taken my | 


« property, and diſpoſed of it in his life time, 

ce and dies, that in this caſe, I muſt be without re- 

ce medy.“ Upon this principle Equity decrees 
account of meſne profits, though the remedy 
at law be gone. So in the caſe of an infant 
and in the caſe of a dowereſs ; though the di&a 


of Lord Hax DwIe KE in Dormer v. Forteſcue () 


are endeavoured to be done away by aſſerting 
that the report of Azkyns is inaccurate. But 
Equity lays hold of very flight circumſtances 
to give juriſdiction in ſuch caſes, where the 
party is intitled in conſcience. Duke of Bolton 
v. Deane, Prec. in Cha. 516. Tilly v. Bridges, 
2 Eg. abr. 588, But in the preſent caſe the 
Court derives a juriſdiction from the act of 


unleſs upon the terms of doing Equity himſelf. 


(f) Aud. 124 


* 


ed 


the reſpondent, for he comes to require the 
aid of the Court, which he ought not to have, 


In Smith v. Clay, Ambl. 645, but better report- 


4 


1794 
— 


BARN E- 


WALL» 


againſt 
BaRNE- 


WALL. 


42 


1794 


Caſes in Parliament. 
ed in'3 Bro. Ch. 639, Lord Camapey ſaid, 


Tal nathing calls a Court of Equity into activity, 
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but conſcience, good. faith, and reaſonable di- ; 
ligence, and where theſe are wanting, the 
Court is paſſive. Now here the teſtator has re- 


ceived the whole debt out of the, rents of the 
lands which he enjoyed, and yet his executor 


requires thoſe lands to be fold for payment of | ; 


the debt. 


Fourtbly. 


for giving Equity a juriſdiction. 
the conuſee of a judgment ſeeks the aſſiſtance 


of Equity, he ſhould ſhew that he had uſed legal | 
proceſs to give him a right. 


Mitf. Treatiſe, 115- 
The plaintiff mult ſhew that he has ſued out 
the writs, the execution of which is avoided, 


or the defendant may demur. 


Hfib yy 


1949, and the legiſlature has enacted, that 


where a judgment has been obtained above ö 
20 years, it is preſumed to have been paid, and 


the party may plead payment. This judgment 
is 38 years old, and no proof has been made 
to 


＋ 


It is ſubmitted that the Court of 
Chancery ought not to have entertained the re- 

ſpondent's bill to enforce payment of the judg- 
ment debts, inaſmuch as he had a remedy at 
law by elegit, and did not ſuggeſt any ground 
Wherever ñ 


The as" ſought to be reco- | 
vered by the reſpondent was acknowledged in 


tion, 


relie 
tial 


he 


re- 


the | 
tor 
of 


; of BY 
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dg- 
at 
und 5 Chancery. The appellant in his anſwer to the 
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; | to ſhew it is not barred by time. If the reſpon- 


41 'Y | dent had iſſued a fi. fa. to revive, and the heir 
12 


had been ſummoned, he would have had no- 


thing to do, but to plead payment, which would 


be a concluſive bar, unleſs payment of intereſt 


within 20 years had been proved. The limi- 
tation had attached upon this demand, and 


| therefore the decree is not well founded. Lord 
| Barrington v. Searle, 2 Ld. Raym. 370. 


Mr. Attorney General (Wolfe) and Mr. Bur ſton 


| for the reſpondent. —The ſeveral matters which 
have been urged at the bar were not ſuggeſted 


in any of the pleadings before the Court of 


reſpondent's bill, does not inſinuate that the 


judgment was not enrolled; the queſtion re- 
ſpecting that ought to have been made before 
the decree to an account was pronounced; but 


the Court was permitted to make its decree 


without the judgment being drawn in queſtion. 
The appellant then went before the officer, to 


whoſe report exceptions were taken, and upon 
theſe the queſtions ariſe for the firſt time; but 
finding it impoſſible to ſuſtain the firſt excep- 
tion, it was waived at the bar; but that is not 


| relied upon where the reſpondent has a ſubſtan- 


tial defence againſt this appeal. 


The 
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Court where it was pronounced. The reaſon | 


of the ſtatute do not extend to the caſe of judg- || 


but until ſome proceedings are taken It is not 1 
-a lien. It may be levied by f. Fa. eat of the 
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The queſtion reſpecting the inrolment has 1 
ſlept almoſt 50 years, and it may excite ſome 
aſtoniſhment, that it has been agitated this day. 
At the time the ſtatute 2 An. was enacted, 
there exiſted no place for the regiſtry of deeds 
in this country; the intention of the legiſlature | 
was to induce perſons to conform, by making 
the father tenant for life, but that end would 3 | 
have been defeated, if the perſon in poſſeſſion i 
might charge the land, and to guard againſt 


that, it was required that all debts and incum- i 


brances charged upon the lands of a papiſt q 
ſhould be enrolled in the Auditor General's i 
office, ſo that they might be publicly known. 


A debt due by a judgment of a Court of law could I tai 


not be made more notorious by any regiſtry, | 
or inrolment, than it was by the records of the | 


of the thing therefore is plain and the words 


ments; for a judgment is not a debt or incum- 
brance upon land; it is a thing having a capa- 3 1 
city to be made an incumbrance upon land; 1 


goods and chattels. en v. Belle. Vern. 1 
and Scriv. 15. | J 


Thus the decree in this Wes appears to be 1 
ſupported by principle. Then as to authorities, | 
7 | it! 
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it has been decided over and over again, and 
particularly in Ambroſe v. Hiffernan, How. Pop. 


Ca. 172, and the caſes of Delemain v. Maguire 


„and Beragb v. Hamlin there cited. Some im- 
eds putation has been endeavoured to be caſt upon 
ture the book; but every man converſant in the 
ing ſubject, knows that theſe caſes were ſo decided. 
»uld The caſes in that book down to the year 1752, 
ton BR were printed from a manuſcript, which was hand- 
zinſt ed about from one lawyer to another, the late Mr. 
um- 3 | Malone, Mr. Harwood and others. Howard, 
apiſt who was an active buſy man, had an inclination 
ral's to publiſh a collection of Popery Caſes, and the 
wn. vanity to paſs for the author of them; he ob- 
ould tained a copy of the manuſcript, and the caſes 
iſtry, WE ſubſequent to 1952, he procured from gentle- 
F the men of diſtinQtion ;—ſome from Mr. Radclife, 
zaſon others from Mr. Ridge, &c. and theſe gentle- 
zords men did carefully collate the caſes before they 
udg- were publiſhed. The caſe of Ambroſe v. Hiffer- 
cum- nan was taken by a gentleman of the bar, who 
capa- is ſtill exiſting, and he reported the caſe with 
and; all poſſible accuracy, (g) ſo that as to the au- 
s not thority of the caſes, it is idle to ſay, they were 
f the . not decided. But it is ſaid the practice of en- 
Vern. rolling . judgments ſhews the opinion enter- 

| (g) Mr. Attorney General, who mentioned theſe particulars, 
8 be 8 alſo ſtated that he had notes taken by the late Jonathan Darby 
„ ot the caſes cited in » Ambroſe v. Hi OS | 
rities, 
it 
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tained as to the neceſlity of it, and that great 


the popery laws, though not required by thoſe 8 
laws, and it does not follow, that becauſe men, 
through caution, do a certain ad, that there- 
fore it was required by law. 


| Secondly. It is inſiſted that equity ought to 
give credit ſor the meſne rates received by 


'- Foſeph Barnewall. But this argument is 


neither ſupported by principle, nor authority. 
It is certain that many actions which would 
lie againſt a teſtator in his life-time, do ſurvive 
againſt the executor; but it is equally clear, 


that there are actions which do not :—perſonal 
torts and injuries all die with the perſon, and 
cannot by any legal proceeding of any kind be 

made the ground of a ſuit againſt an executor. 
Here Joſeph Barnewall was a treſpaſſer, he 
was anſwerable for his conduct in an action 
vi & armis, but he was not a debtor to the 
appellant until a verdi& was had in that action. 
Beſides the appellant had no remedy, but-at | 


law; he recovered in eje&ment, iſſued his 


Habere and obtained poſſeſſion in the life-time 
of Joſeph ; why did not the appellant proceed to 
recover the meſne rates before the death of 
Joſeph *—Then ſuppole he had proceeded, was © 2 

it 


3 it c 
numbers have been enrolled, —it is admitted 
that numbers have been enrolled, and ſo have 
many certificates and other documents under 
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Equity for the recovery of meſne rates? — Was 


ave there ever an inſtance of a man, recovering 
der ¶ poſſeſſion by ejectment, afterwards deſerting the 
,oſe Court of law, and applying to Equity for reco- 
en, MY very of the meſne rates? — A caſe indeed was 
ere- cited in the argument below, from 1 Vern..105, 


where it is ſaid, a party may elect to proceed 
in an ejectment at law and in equity for an ac- 


i competent to him to file a bill in a Court of — 
| 
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t to count of the meſne rates. But that caſe is 
by condemned by Lord Hagpwicke in Dormer v. 
is Forteſcue, 3 Ath. 124. The latter indeed is not 
rity. accurately reported; there is a better account 
duld of it in a manuſcript, in which. Lord HARp- 
vive wicks expreſsly denies the caſe in Vern. (H) 
lear, and then he goes through a long ſtatement of 
onal the grounds upon which Equity will interfere to 
and compel an account of meſne profits, to every one 
d be of which he annexes ſome equitable circum- 
ator. ſtance to give a juriſdiction to Equity; but 
he {throughout the whole caſe, he is never made to 


tion ſay, that after the death of the perſon who held 


the the poſſeſſion, the party claiming can ſet up that 


tion. as a debt in Equity, which was gone at law. 


ut at his therefore is deciſive to ſhew that there can 


| his be no remedy againſt the executor. It is a rule 
time to which there is no exception, that no legal 


th of 2 (5) This manuſcript belonged to the Attorney General FR 
as been ſince publiſhed at his deſire. Vid. Ridgew. Hardw. 


it . 


proceeding 
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| 2 that the very ſettlement under which the plain- 


ſpondent. There an injunction had been 


Chancery to have certain truſt terms removed, 


under the circumſtances, the plaintiff was in- 


takes particular care to ſhew that the caſe he 
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teſtator. The opinion of that great. Judge, 
Lord HarDwicks, in Dormer v. Forteſtue, 
cited on the other ſide, is deciſive for the re- 


brought, afterwards the plaintiff filed a bill in 


and an order was made to retain the bill for a 
year and to. remove theſe terms, - 'The plaintiff 
had a verdict, and came back into Equity, 
where two queſtions were. made, 1ſt, whether 


titled to any account of the meſne rates in 
Equity, and 2dly, if intitled, whether he 
ſhould have it from the time bis tiile accrued, 
Lord HarDwicks in giving judgment rejects 
the caſe in Vern. 105, and ſays if a party make 
his election to proceed at law for recovery of 
the poſſeſſion, he muſt proceed at law for the 
meſne rates. He enumerates the caſes in which 
Equity will decree ſuch an account, and he 


was deciding came within the rules; he ſays 
expreſsly, that the title was an equitable one, 


tiff elaimed was ſuppreſſed by the defendant. 
Does the caſe of the preſent appellant fall with- 
in any of the rules ſtated 19985 Lord Han 
WICEkE ? 


"I 
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additional ſtrength, it is ſubmitted, that there 
is a further reaſon why the appellant's bill 
ſhould be diſmiſſed. The appellant by his con- 


ejectment he deprived his brother, Joſeph, of 
every ching which the father had left for his 
ſupport. By that very ſyſtem of laws, which 
enabled the appellant to acquire the reverſion 
of the eſtate, that eſtate was made liable to a 


had not conceived that he could bequeath a 
proviſion to his younger ſon, ſteps would have 
been taken to ſecure it. Being deprived of 
that which the father intended for him, he was 
intitled to demand a portion againſt the eſtate ; 


what ought to have been paid, and therefore if 
there were any doubt whether the bill ſhould 


ought to have additional weight in Equity. 


ed againſt the reſpondent's demand, as barred 
by time, it never was once ſuggeſted in the 
pleadings, in the arguments of counſel, or in 
the printed caſes. Therefore there is no foun- 


been relied upon, proof could have been made 
to ſhew payment of intereſt, Therefore the 
appeal ought to be diſmiſſed with coſts, 

Vor- III. 2 


| If the caſe of the reſpondent wanted any 


ſormity made his father tenant for life; by the 


proviſion for younger children; if the father 


his executor can with juſtice make a.claim to 


have been diſmiſſed, or not that circumſtance 


dation for it at this day; for if that matter had 


Lord ; 
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Lord ChaxcELLOR. My Lords, this is an 
appeal brought from an order over-ruling ex- 
ceptions to the Maſter's report and from 
two decrees made in two diſtinct cauſes by the 
Court of Chancery ; and to enable me to ſtate 
what the queſtion was at the hearing of theſe 


_ cauſes in the Court of Chancery, and what the 


queſtion before your Lordſhip's now is, it will 
be neceſſary in the firſt inſtance to diveſt this 
caſe of an abundance of idle and irrelevant 
matter with which it has been incumbered at 
the bar. | | 


The firſt of theſe cauſes was inſtituted by the 
reſpondent in 1785, who in that year filed his 
original bill againſt the appellant, as heir of 
Robert Barnewall, his father, and againſt Anue 
Barnewall, as executrix of Robert, to be de- 
creed to the payment of certain judgment 
debts, ſome of which he claimed in his own 
right and one as executor of 7%%/ Barnewall, 
the ſecond ſon of Robert, and the brother of 
the appellant, And by this bill he prayed in 
the ordinary courſe of proceeding, an account 
of the perſonal eſtate of Robert Barnewall, the 
conuſor of theſe judgments, and of his rea 
eſtate, an account of the ſum due for prin- 
_ Cipal, intereſt, and coſts upon the foot of the 
judgments, and a decree for a ſale of a moiety 

of the real eſtate or a competent part of it, in 


caſe 


% 
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eaſe the perſonal eſtate ſhould prove inſufficient 
for payment of the ſum due 


This bill was amended, and the appellant in 
his anſwer to the original and amended bills, 
infiſted that the bonds upon which theſe ſeveral 


judgments had been obtained were voluntary 


and executed by his father without conſide- 
ration, —that if any conſideration was given for 
them, the debts were diſcharged by Robert 
Barnewall, who kept the judgments on foot for 
fraudulent purpoſes. Next he denied that judg- 
ments had been entered upon the bonds, but if 
judgments had been entered, he referred to the 
records and enrolment of them. Next he in- 
ſiſted (and upon what ground ſuch a ſuggeſtion 
could have been introduced into his anſwer I 


cannot conjecture) that Joſeph Barnewall, in 
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whom one of theſe judgments had been veſted _ 


was a ſuppoſititious child, and if not ſuppo- 
ſititious, that he was illegitimate,—that if he 
was legitimate, he had not made a will, —and 
he further inſiſted that the claims of the reſpon- 
dent were in iſſue in another cauſe depending 
in the Court of Chancery in which he had filed 
a croſs bill impeaching theſe Judgments, and 
therefore that the reſpondent ought not to have 
the benefit of both ſuits for recovery of the 
lame debt,—and upon theſe grounds and theſe 
alone, did he inſiſt that the reſpondent was not 

E 2 intitled 
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intitle to the relief which he ſought by his bill. 
In either of his anſwers not a word is to be 
found putting in iſſue, any one defence which 
has been made for him at the bar. No ſet off, 
or allowance is inſiſted upon on the ground of 


rents received by Foſeph Barnewall during the 


time of his tortious poſſeſſion, nor upon the 


ground of rents received by the reſpondent af- 
ter the death of Jofeph.—No defence is made 
for defect of enrolment of any of theſe judg- 


ments in the Auditor's office. Nor is any de- 


fence relied upon nnr the ſtatute of limita- 
tions. 


* 


11 is material here to ſinte that Joſeph Barne- 
zwall died in 1782, — that the judgment in eject- 


ment againſt him at the ſuit of the appellant 
was affirmed in 1783, and that the appellant in | 


October, 1783, had been put into poſſeſſion of 
the whole of the lands into which Jo/eph had 
entered, rwo years before the reſpondent filed 
his bill. So that if the appellant had ever 
meant to claim any ſet off or allowance againſt 
theſe judgment debts on the ground of rents re- 
ceived by Joſeph Barnewall, during his life, or 
by the reſpondent after his death, he had full 
opportunity to put ſuch a claim in iſſue in his 


anſwers to the reſpondent's original and amend- 


ed bills. — No ſuch 2 was made by him, 
| and 
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| and it would have been utterly inconſiſtent 
with the defence which he made to the re- 


ſpondent's original and amended bills. 


Thus matters reſted in the original fuit inſti- 
tuted by the reſpondent, until November, 1788, 
when the appellant filed his bill againſt the re- 


ſpondent in his own right, and as executor of 
Foſeph.—Not by way of croſs bill in the ſuit 
inſtituted by the reſpondent in 1785, but as a 
diſtin& ſubſtantive, original bill, in which he 
made no mention whateyer of any one of theſe 


judgments, or deſired credit on the foot of any 


of them, or a ſet off on his part for any claim 


againſt them, or made any the moſt diſtant al- 


luſion to the ſuit inſtituted in 1785, by the res 
ſpondent. This bill ſimply ſtated that his father 


died in 1779 that he brought an ejectment i in 


1780 againſt Joſeph Barnewall, for the recovery 
of part of the lands -of which his father had 


| died ſeized, and that he got poſſeſſion of part of 
them in that or next year.—That in 1781, he 


brought another ejectment for another part, 
and that a ſpecial verdict was found upon the 


trial of that ejectment, in which he obtained 


judgment in the life of 7o/zph.—That after the 


death of Joſeph, the reſpondent, his executor, 


brought a writ of error to reverſe chat judg- 
ment, and that it was affirmed, upon which he 


ſtated that he was put into n of the 


reſidue 
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ment, for it does not deſerve the name of 
Equity, he deſired an account of the rents re- 
ceived by Joſeph during the time of his tortious 
poſſeſſion, and by the reſpondent, his executor, 
after the death of Joſeph; and he deſired a de- 
cree of the Court of Chancery againſt the re- 
ſpondent, as executor of Joſeph, on the ground 
of a claim which at his death became extin- 
guiſhed at law, and againſt the reſpondent in 
his own right, on the ground of a claim, on the 
face of it properly cognizable at law. He de- 
fired a decree of the Court of Chancery to ap- 
_ ply the aſſets of Joſeph Barnewall, in ſatis- 
faction of a claim which at his death became 
barred and extinguiſhed at law; and he deſired 
a decree againſt the reſpondent in his own 
right, on the ground of a claim which was 
properly the ſubje& of an action of treſpaſs. — 
And therefore if this cauſe had been brought 
to a hearing, detached from the cauſe inſtituted 
by the reſpondent, I muſt have diſmiſſed it al- 
together, but without any order that they 
ſhould be heard at the ſame time, the two cauſes 
were ſet down in the paper on the ſame day, 
and upon the hearing, the reſpondent ſubmitted 
to the account ſought againſt him in his own 
right, and the only points made on the part of 
the appellant were, that he was intitled to have 
dan account directed of the perſonal eſtate of 


Foſeph 
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Joſepb Barnewall, and of the rents of the lands 
of which he had taken a tortious poſſeſſion on 
the death of his father, and that theſe rents 
ought to be ſet off againſt the judgment claimed 
by the reſpondent, as his executor. And it 


was alſo inſiſted that an account of the rents 


received by the reſpondent after Jeſepb's death 
ſhould be directed, and the amount of theſe 
rents ſhould be ſet. off againſt the judgments 
claimed by the reſpondent in his own right. 


Theſe were the only points made in the 
Court of Chancery. 


Becauſe in that Court, 
parties are not ſuffered to miſpend the time of 
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the public in arguing queſtions which do not 


ariſe in the cauſe at hearing, and I cannot but 
wonder that the ſame reſpect is not paid to this 


High Court of Judicature. 


Let me Ci ſtate the point upon which 
the argument has reſted at this bar for two days 
together. Firſt it is inſiſted, that one of theſe 


.. judgments was not enrolled in the Auditor 


GeneraPs Office in the Court of Exchequer, and 


therefore being a judgment obtained againſt a 
papiſt, that it cannot bind the eſtate of the ap- 
pellant, who is a proteſtant. To let the appel- 


lant into this objection it would have been ne- 
ceſſary in the firſt inſtance to prove, that Robert 
Barnewall, the conuſor of this jodgment, was a 


papiſt, 
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appeal, a ſubject never mentioned at the hear- 


to the ſtatute of Queen Antfe.--Theſe proofs 


muſt have been made in the cauſe in which the 


reſpondent was plaintif.—Not a tittle of proof 
of the religion of either was made in that cauſe, 


or ſuggeſted at the hearing of it in the Court 


of Chancery. Nor has any ſuch proof been of- 


fered on the part of the appellant at the hear- 


ing of this appeal.—So that this point on the 
argument of which your Lordſhip's have been 
detained for two days, never was fuggeſted in 
the Court of Chancery,” and cannot ariſe in the 
cauſe, for the appellant has wholly omitted to 
make that proof which alone could let in the 
queſtion. l have, fince this appeal was at hear- 


ing, read the anſwer of the reſpondent Barrho- 


lomew Barnewall to the appellant's bill. —He 
certainly does ſtate in that anſwer that Robert 
Barnewall was a papiſt, and that the appellant 


had conformed ;—but that anſwer was not read 


in either cauſe: It could not be read in the 
cauſe in which the reſpondent was plaintiff 
without an order for the purpoſe, no fuch order 


was made or applied for, nor was this anfwer 


read or offered as evidence in this Court, or in 
the Court of Chancery. And yet your Lord- 
ſhips have been preſſed for two days upon a ſub- 
ject thus utterly irrelevant to the merits of this 


ing 


Taſes in Parliament. 


ing in the Court below which it is plain the 
appellant never meant to infiſt upon there—his 
proofs 1 in the cauſe not being in any fort direct- 

ed to it. It was therefore an idle affertion at 
the bar, that the appeal on this point is not an 


appeal from the order over-ruling the firſt ex- 


ception to the maſter's report, but an appeal 
from the original decretal order. The appel- 


lant's counſel very well knew chat the objection | 
was firſt made before the maſter that it firſt 


came before me in the ſhape of an exception to 
his report, and that this appeal is brought in 
terms from the order made by me N 
that exception. 


1 ſhall therefore for a moment take up the 
objection in this point point of view—by the 
decretal order the maſter was directed to take 


an account of the principal and intereſt due on 


the foot of this judgment. The objection 
made before him was that the judgment was a 
void ſecurity, or in other words, it was an ob- 


je&ion to his paying obedience to the decretal 


order. And the ſecond exception is preciſely 


of the ſame complexion—accordingly when the 


cauſe came on, upon the exceptions taken to 
the maſter's report, the appellant's counſel 
were ſo fully ſatisfied of the abſurdity of the 
firſt exception that they waived it at the bar,— 
I hae! in my hand the regilter's notes, and the 


entry 
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entry 18 in theſe words. —< Firſt exception, that 


the Judgment was not enrolled, plaintiff's 

** counſel waive ſame.” How it has happened 
that the ſame counſel who had waived this ex- 
ception as frivolous and abſurd at the bar of the 
Court of Chancery, have put their names to a 
petition of appeal from the order of that Court 
over-ruling it, I am at a loſs to conjecture.— 
And I ſhonld hope that ſuch an inſtance will 


not again occur. - 


And with reſpe&t to the ſecond exception,— 
That the maſter had given credit for the rents 
received by the reſpondent againſt the intereſt 


of the judgment claimed by him in his own 


right, the appellant' s counſel, though they did 
not exprelsly waive it at the bar, acknowledged 
that it was not tenable, as the maſter had pro- 


. ceeded directly under the terms of the decretal 
order. And this exception as well as the 


former was certainly pointed at the merits, not 
of the maſter's report, but of the decretal or- 
der, accordingly it muſt have been obſerved 
that no attempt has been made to ſupport this 
appeal at the bar, ſo far as it goes to the order 
made to over- rule the exception. But to con- 
ſider the objection upon its merits, even if it 
were open to diſcuſſion. The ſtatute 2 Ann.— 
<« enacts that all debts and other real incum- 
„ brances, that do, may or, ſhall charge or in- 
cumber | 
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& cumber any real eſtate of any papiſt, ſhall be 
«*« enrolled in the Court of Exchequer, in rolls 
“for that purpoſe to be appointed by the Court 
„& c. And in default of ſuch enrolment of 
« ſuch debts and incumbrance, the ſame ſhall 
* not charge any lands of ſuch papiſt when and 
« during ſuch time as the ſame ſhall belong to a 
« proteſtant.“ 


Firſt a judgment is not in itſelf an incum- 
brance affecting lands. By the ſtatute of Weſt- 
minſter, the conuſee may, if he ſhall elect ſo to 
do, extend a moiety of the freehold eſtate of 
the conuſor, but till the extent, the judgment 
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A judg- 
ment is not 
in itſelf an 
incum- ; 
brance al- 
fecting 


does not bind the land, and if the conuſee ſhall 


levy the debt out of the perſonal eſtate of the 


conuſor, the judgment never can affect his free- 


hold eſtate. And therefore in my opinion, a 
judgment is not a debt or incumbrance coming 


within the letter of the act. And if it is not 


within the letter, let us look to the ſpirit of the 


act. At the time when it was enacted, there 


was not a regiſtry act in Ireland, and the inten- 
| tion of the legiſlature in framing this clauſe evi- 
dently was, to compel papiſts to enroll all deeds 
creating or giving a power to create charges or 
other incumbrance upon their real eſtates, in 
the Auditor General's office, for the purpoſe of 
giving notice of them. In the caſe of judg- 
ments obtained againſt them in the ſuperior 

Courts, 


It was not 
neceſſary to 
enroll judg- 
ments un» 
der the 


Popery 
laws. 
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Courts, this was altogether unneceſſary, be. 
cauſe the original 'enrolment of a judgment in 
the Court in which it has been obtained is to 
every intent as complete a notification of it to 


all mankind, as a ſecond enrolment of it in the 
Auditor's office, and therefore the reaſon for 
enacting this clauſe fails altogether in the caſe 
of judgments enrolled in the ſuperior Courts of 
law. 


Again, how is a ednet of the Court of 


King's Bench or Common Pleas to be enrolled in 


the Auditor's office in the Court of Exchequer * 


Is the Prothonotary of the King's Bench or 


Common Pleas to carry the original roll of his 
Court into the Exchequer, that it may be copied 
by the Auditor, and entered on the rolls re- 
maining in his office, or is the Auditor to be 


fatisfied with the atteſted copy of the record! 


or is he to examine upon oath the perſon who 


offers this copy at his office, whether he has 
compared the copy with the original roll ? 


As to the enrolment of deeds, the courſe is 


to bring in the original deed and an affidavit of 


the perfection of it by a ſubſcribing witneſs, 


which are enrolled in bæc verba ; but how judg- 
ments of the Courts of King's Bench and Com- 


nen Pleas: are to be enrolled in the Auditor's 
ofce, or what purpoſe could have been an- 


ſwered 
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the poſition which has been ſtated at the bar is 
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ſwered by ſuch a ceremony, I cannot compre- 
hend. And therefore if the queſtion never had 


been made, and if in this cauſe it had ariſen be- 
fore me, I ſhould have been of opinion, that 
the letter, or ſpirit of the ſtatute of Queen 


Anne, does not extend to judgments enrolled in 


the ſuperior Courts of Law. But the fact is, 


that the queſtion was made in the caſes which 


have been alluded to at the bar, and the deter- 


minations have been, that the clauſe does not - 
extend to judgments. 


The next objeQion which has been made at 
the-bar is, that this bill of the reſpondent ought - 


not to be entertained becauſe he did not revive 
theſe judgments and ſue out elegits, and it has 


been afferted as a general rule, that until the 
judgment has been revived againſt the heir and 


tertenants of the conuſor, and an elegit has 
been ſued forth, a Court of Equity will not 


entertain a bill-againſt the heir and executor to 


levy the debt. To maintain this affertion an 
opinion has been ſtated from a book of practice 


| publiſhed many years fince by Sir John Mit- 
ford, a gentleman certainly of diſtinguiſhed 


ability, and deſervedly at the head of his pro- 


feſſion in Weftminfter-Hall. I have now neither 


leiſure or inclination to look into books of 
practice, and therefore I do not know whether 


to 
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to be found in the book. But if any ſuch po- 
ſition is laid down by Sir Fohn Mitford as the 
general rule of Equity, in my opinion the po- 
ſition is not founded. The Equity upon which 
bills of this nature have been entertained, is 
founded on the ſtatute of Meſmin ſter, and has 
been adopted no leſs for the eaſe of the creditor 
in levying his debt with expedition, than in 
mercy to the repreſentatives of the debtor, by 
relieving his eſtate from the ruinous expence 
of an extent at law, and of the ſuits which may 
ariſe in conſequence of it. It is notorious to 


every man of profeflion that if a ſcire facias to 


revive a judgment againſt the heir and terte- 
nants of the conuſor, is put into the hands of 
a ſolicitor, verſed in the ſcience of accumulat- 
ing coſts, he will be enabled to charge the eſ- 
tate with coſts equal to the debt, if it be not 
very conſiderable. If the tertenants are charg- 
ed unequally with payment of the debt, it lays 
a ground for freſh ſuits between them for con- 
tribution—and if the creditor levies the debt by 


extending the real eſtate of the debtor, when 


there is a perſonal fund applicable to the pay- 
ment of it, this lays a ground for a ſuit alſo by 
the heir againſt the executor to have the per- 
ſonal eſtate applied to reimburſe him. And 
therefore it is, that Courts of Equity have, in 


this country certainly for more than a century, 


uniformly entertained bills in the firſt inſtance 
| after 


Caſes in Parliament, 


of his real and perſonal eſtate, and of the ſum 
due for principal intereſt and coſts on the foot 
of the judgment, plainly becauſe this courſe 
tends to expedite payment of the debt, and to 
preſerve the eſtate from accumulated coſts, and 
alſo to ſave a multiplicity of ſuits, by directing 
an account of the real and perſonal eſtate of 
the debtor, and by applying in the firſt in- 
ſtance the fund properly applicable to it, to 
the payment of the debt. 


If therefore the propoſition which Has been 
aſſerted at the bar, is ſtated by Sir Jobn Mitford 
as the general rule of Equity, in my opinion 
he is not founded. 
great meaſure defeat the ſalutary effects of this 
particular branch of equitable juriſdiction.— 
And in truth the title of the book ſhews plainly 
that Sir John Mitford meant nothing more than 
to report the forms of practice which have been 
eſtabliſhed in the Court of Chancery of Eng- 
land, which I doubt not he has done with great 
accuracy and preciſion. But he never meant 


that his book ſhould be conſidered as a general 


digeſt of the rules and principles of Equity.— 


It was publiſhed by him many years ſince, and 
it is by no means impoſſible that if he were now 
to reviſe it, he would find ſome paſſages which 


he might deſire to qualify or explain. 


Any ſuch rule would in a 


The 
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The next objection made on the part of the 
elne! is, that the ſtatute of limitations hass 
deen relied upon and therefore the reſpondent 
_.ought to have been put to the neceſſity of ſuing 
forth a /exre-facias to revive, in order to give 
the appellant an opportunity of pleading pay- 
ment at law. But if payment had been plead- 
ed under the ſtatute to the reſpondents bill, / 


= © ov not ſee that of neceſſity the cauſe ought to 
have been remitted to a Court of Law, becauſe 


the appellant might have had full opportunity 


of ſupporting this defence.in the Court of Chan- 
ery, either by piooſt made in chief in that 
Court, or by proofs before the Maſter on the 


account which was directed: and unleſs upon a 


contrariety of evidence it would not have been 
neceſſary to reſort to a Court of Law. But the 
defence here does not in any ſort reſt upon the 
ſtatute. It is that the appellant's father had 


yy paid the debt, and that he kept the judgment on 
. Foot for fradulent purpoſes. But fee how the 


- -obje&tion accords: with the Maſter's report, and 


with one of the exceptions which the appellant 


has taken it. The Maſter has reported a ſum 
dus upon each of the Judgments conſiderabhy 


leſs than the principal debt and twenty years in- 
tereſt upon it, and no exception has been taken 


by the appellant to his report, that it is 
founded on improper evidence, on the con- 


trary the N 1 to his report is, that 
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he has ſet off three hundred and thirty five 1594 
pounds received by the reſpondent out of the "rx 


BARNE- 


lands of Roebuck, againſt one of the judgment war: 
' debts claimed by him in his own right, where- againſt 


BaARAur- 


as he ought to have ſet it off againſt the intereſt warm 
of a judgment debt claimed by him as executor wo 


of Jap. 


The ne is, that 8 Maſter od to 
have deducted this ſum out of the intereſt of 
one of the judgment debts, which his counſel 
aſſert to have been barred by the ſtatute of limi- 
tations. The exception is, that credit ſhould 
have been given by the Maſter out of the rents 
of the lands of Roebuck for the intereſt of a debt, | 
which the appellant has infiſted at the bar to 
have been barred and diſcharged. I mult there= 
fore repeat, that in my opinion there has been 
a very improper waſte of time in the progreſs 
of this appeal. The naked queſtion before the 
Court of Chancery was, and the naked queſtion 
upon this appeal is, — whether the appellant 
Vas intitled to have an account directed of the 
rents received by Jeſepb Barnewall, during tage | 
time of his tortious poſſeſſion of the lands which 3 : 
the appellant recovered in the ejectments 5 
brought by him ?“ - and this is a queſtion upon A 
which in my opinion neither aun Þ and Tx 
can ariſe at this day. ' | Y 


Vor. III. „ 2 | With | - 
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With reſpe& to bills for an account of rents 


and profits, the general rule of Equity is,— 
<< that if the ſuit for recovery of the poſſeſſion 


is properly cognizable in a Court of Equity, 


and the plaintiff ſhall obtain a decree for the 
poſſeſſion there, the Court will direct an ac- 
count of rents and profits, as incident to the 
relief which was originally a proper ſubject of 
equitable juriſdiction. But as a man having a 
mere legal title to the poſſeſſion, has no right to 


come into Equity for the recovery of it, ſo if 


he has originally recovered the poſſeſſion at law, 


he has no manner of right to proceed by bill for 


But if a 
arty has 
title at law 

he muſt 
proceed for 
the whole 
there, 


an account of rents and profits. As his title to 
the poſſeſſion was at law, he muſt proceed for 
the whole there. But if a party is obliged to 
come into a Court of Equity for aid to enable 
him to proſecute his title at law, after poſſeſſion 
recovered at law, there may be caſes in which 
he may come back for an account of rents and 
profits in the ſuit depending in Equity. So if 


he has been prevented from entering by fraud, 


a bill in Equity will lie for an account of rents 


and profits during the fraudulent poſſeſſion held 
againſt him. But I do not know that a fingle 
inſtance has occurred in which a man having re- 


covered poſſeſſion in an ejectment, has after- 
wards been received to file an original bill in a 
Court of Equity, for an account of rents and 
profits during the tortious poſſeſſion held 

8 againſt 
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againſt him; And ,in my judgment no point 


can be more clear and plain than that ſuch a 
bill ought not to be entertained, not only upon 


the obvious principles on which the juriſdiction 


of a Court of Equity is founded, but upon the 
authority of every caſe which is reported on the 
ſubjet. - Dormer v. Forteſeue, 3 4tk, In that 
caſe the plaintiff had filed his bill for the diſ- 


covery of a deed under which he claimed, and 


to compel the defendant to produce it on the 


trial at law, after a verdict at law which he had 


obtained, the plaintift came back to the:Court of 
Chancery for an account of rents and profits, — 


and the queſtion at the final hearing was whe- 


ther he was intitled to the account. Lord 
HARDPWwICRE in pronouncing his decree, goes 


fully intp the ſubject, and directed the account 
upon this ground explicitly, that the plaintiff . 
had been originally obliged to come into Equity 
for the diſcovery of a deed, —but ſays he, 


* the ſtrength of his caſe is that there was an 
outſtanding term of two hundred years atten- 


dant on the inheritance, ſo that his title to the 
poſſeſſion was equitable.” 


So Bennett v. White- 


bead, 2 Will. 44. The bill was filed for an 
account of rents and profits by the plaintiff who 
claimed under a grant from the Crown, againſt 
the defendant who had obtained a leaſe from the 
Crown prior to the plaintiff's grant, and by 
concealing that leaſe it would ſeem had con- 
| F'2 | tiQued 
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tinued in poſſeſſion after the expiration of it. 
Here was a clear fraud which intitled the plain- 
tiff to come into a Court of Equity, in which 
alone he had a remedy for the full profits of 


the lands fraudulently held againſt him.— For 


the defendant having originally come in by 
title, continued tenant at ſufferance to the ſub- 


ſequent grantee of the Crown, after the ex- 


piration of his leaſe. 


The ſame principle governed the determin- 
nation in the caſe of the Duke of Bolton v. 
Deane, Prec. in Cha. 516.—The bill was 
brought by the Duke, for an account of profits 
for the time a tenant had continued in poſſeſ- 
ſion after the expiration of the leaſe, and the 


account was decreed, *© becauſe the Duke had 


been deceived as to the exiſtence of a life in 
the leaſe,” —but Lord MACCLESFIELD was clear 
in opinion, that where a man has no re- 
medy at Law for account of meſne profits, 
neither has he in Equity unleſs he was hindered 
from entering by fraud or ſome extraordinary 
accident. In my judgment therefore, it is clear 


that the caſe made by the appellant's bill, is 


utterly deſtitute of any Equity which can 
ſupport it. And if the reſpondent had put in 
a general demurrer to the whole of the relief 
which was ſought againſt him, the inclination 
of my opinion is ſtrong, that I ſhould have 

| allowed 
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allowed it,—But the reſpondent in his anſwer, 
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ſubmitted to the account which was prayed Banxs- 


againſt him, of the profits which he had re- 


| ceived out of the lands of Roebuck, after the 


death of Foſeph Barnewall; and at the hearing 
of the cauſe, his counſel deſired that the ſum 
which ſhould be reported againſt him upon this 
account, might be ſet off by the Maſter for ſo 
much, againſt the debt to which the re- 
ſpondent might appear intitled, on the account 
directed in the other cauſe. And I framed the 
decretal order accordingly, on the conſent and 
at the deſire of the reſpondent, in order to 
fave a circuity of ſuit between the parties. 


But as to the account ſought againſt the | 


reſpondent, as executor of Foſeph- Barnewall, 


1 thought it my duty to diſmiſs the bill, 
becauſe upon general principles, I was of 
opinion that it was not a caſe in which a Court 


of Equity could entertain a bill for an account 


of rents and profits, - and becauſe, if under 


the particular eircumſtances of this caſe, the 


appellant might poſſibly have been intitled to | 


ſuch an account, which however, I ſtrongly 


.incline to think he could not in any event have 
had, yet the pleadings in both cauſes are fo 


framed, as utterly to preclude a Court of 


Equity from entering into that queſtion, 
| And 
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And here it may be material to reeur to 
dates. In 1970, Nobert Barnewall the ap- 
pellant's father died—In the next year, the 


appellant brought his ejectment againſt Fo/eph 


Barnewall, for recovery of part of the lands 
into which he had entered, in which ejecment 
he obtained judgment, and was put into poſſeſ. 
ſion in 1780, or in 1781. With reſpect to 
theſe lands therefore it is clear, he might have 


brought an action of treſpaſs for the meſne 


rates, and obtained. judgment during the life 
of Jaſepb. 


In the year 1781, he brought an ejectment 
for the reſidue of the lands into which Je 
had entered, in which ejectment alſo he 
obtained judgment during Joſeph's life. —If 
therefore he had thought fit to comprize the 
whole of the lands in the ejectment which he 


brought originally,—it is clear, that he might 


have had judgment for the meſne rates of the 
whole, during Jo/eph's life; —or even if he had 
brought his action of treſpaſs when he brought 
bis laſt ejetment, they might have proceeded 
pari paſſu in their progreſs to trial, and imme- 
diately after he had obtained judgment in his 
ſuit in ejectment, he might bave brought his 


aftion of treſpaſs to trial, and fo very probably 


would have had judgment for the meſne rates 
of the lands comprized in his laſt ejectment 
before 


_ Caſes in Parliament, 
before Iuſeph's death, late as he was in pro- 
ceeding upon it, —So that the appellant's claim 
to the interpoſition of a Court of Equity for 
the recovery of -meſne rates, primd facia, reſts 
upon his neglect in proſecuting his legal re- 
medy by which it has become extinguiſhed, 


But independent of this conſideration, ] 
cannot ſuggeſt to myſelf, any ground or prin- 
ciple upon which a Court of Equity is autho- 
rized to make a decree for ſatisfaction of a 
claim, which once had a legal exiſtence, but 
has become extinguiſhed at Law, by the death 
of the party liable to it.— The general rule is, 
that Equity follows the Law, and I have never 
known an inſtance in which a Court of Equity 


has entertained a ſuit for damages againſt an 


executor, upon the avowed principle that the 
aſſets of his teſtator were not ſubje& to the 
claim at law (5). The caſe of Hamley v. Trott, 
Cowp. 371, has been cited at the bar to ſhew 


that the appellant may maintain an action at 
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law for theſe meſne rates, againſt the executor 


of Jaſeph Barnewall, —However, the determin- 
ation of the Court in that caſe, ſeems to 
eſtabliſh an opinion directly contrary.— There 
an action of trover had been brought againſt 
an adminiſtrator, and the converſion was laid 


G) Vid. Blundell v. Macartney, ante Vol, II. 616. 
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by the inteftate. It certainly does appear that 
Lord MansFi1ELD ſtruggled hard in that caſe to 
get out of the rigid rule of law, but after ma- 
ture conſideration the. whole Court determined 
that the action would not lie. Lord Mans- 
FIELD indeed fays, that another form of aQion 
might be maintained againſt the adminiſtrator, 
But highly as I revere his memory, and reſpe& 
his judicial opinions, I cannot but entertain 
very ſtrong doubts, that unleſs the adminiſtra- 


tor had actually received the ſpecifick price or 


value of the goods converted by the inteſtate, 
the owner of them never could recover againſt 
his repreſentative in any form of action, upon 
this plain and acknowledged principle. Lud 
& oritur ex delifio non ex contractu, —ſhall not 


charge an executor, and Mr. Juice As row in 


that caſe of Hamly v. Trott ſtates the rule with 
this reſtriction, for he ſays expreſsly, that the 
difficulty with him was, that it did not appear 
whether the goods came to the hands of the de- 


fendant in /pecie or value. — Another caſe 


which was tried at »ifs privs and is mentioned 
in Cowper 246, has alſo been cited for the ſame 
purpoſe, and that caſe was, a leflor of the 
plaintiff in ejectment had likewiſe brought an 


action for uſe and occupation of the ſame pre- 


miſes for rent which had accrued ſubſequent to 
the day of the demiſe laid in the ejectment. 
The action and ejectment were brought down 


to 
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to trial at the ſame aſſizes, and after a verdict 
for the plaintiff in the ejectment, he brought 
his action for uſe and occupation to trial, in 
which alſo he obtained a verdict, With reſpe& 


to the latter caſe if any ſuch courſe of proceed- 


ing was allowed at niſi prius, I do not heſitate 
to ſay that in my opinion it was not warranted 
by law. The action for uſe and occupation is 
founded upon a permiſſive poſſeſſion by the 
proprietor of the land, upon which the law im- 
plies a contract on the part of the occupier, to 
pay the proprietor the value of his land, and 
therefore to my-judgment there 1s nothing more 
clear and plain, than that in the caſe alluded 


to, the ejectment brought by the plaintiff ought 


on being proved at the trial of his action for 
uſe and occupation, to have non-ſuited him in 
that action. Elſe it muſt reſt in the diſcretion 
of a judge fitting at ni prius, to confound 
actions ſounding in tort and contract; and I 
truſt that no ſuch arbitrary diſcretion will ever 


de allowed to any judge. We are ſworn to ad- 
. miniſter juſtice according to the law, as we find 


it, and have no diſcretion to make or to alter 
the law. And if upon vague and illimitable 
notions of ſubſtantial juſtice, a judge upon the 
trial of an action which on the face of it ap- 
pears to be founded on an alleged contract, 


ariſing from permiſſive poſſeſſion is to allow the 


plaintiff to maintain it upon evidence of a treſ- 
| 8 paſs 


73 
1794 


BARNE» 
WALL 
againſt 

BARN E- 
WALL. 


74 
1794 


BRN - 
WALL 
againſt 
R'NB- 


" WALL, 


Caſes in Parliament. 


paſs, which is in its nature a diſclaimer of any 


thing in the ſhape of permiſſion or contract, 


this manifeſt violation of the firſt principles of 
juſtice muſt take place, that the defendant is to 
have a verdi& found againſt him, upon a caſe 
of which he had no manner of notice by the 
declaration to which he was called upon to 
make anſwer, a caſe which of neceſſity he could 
not come to trial prepared to defend : whereas 
the wiſdom of our law has eſtabliſhed different 
forms of action, for the expreſs purpoſe of giv- 
ing the defendant notice of the ground upon 
which he is ſued, that he may come to trial pre- 


| pared to defend himſelf againſt it. 


In the cafe of Hume v. the executor of the 


- hate Lord Ely, an attempt was made to main- 


tain an action for uſe and occupation againſt 
him of lands which had been recovered in 
ejectment againſt Lord EIy. The judge who 
tried the action upon producing the judgment 
in ejectment non- ſuited Mr, Hume. He applied 
to the Court of Exchequer to ſet aſide the non- 


ſuit, which that Court without heſitation refuſ- 


ed. And Mr. Hume, 1 have good reaſon to 
know, after conſulting with many gentlemen 
of the firſt eminence, was adviſed to ſuffer his 
claim to reſt, which he has done accordingly. 


1 do not therefore heſitate to ſay, that in my 


cpa, the appellant 8 claim to meſne rates 
| againſt 
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againſt the reſpondent as executor of Jeep 
Barnewall is for ever barred and extinguiſhed 
at law, and if it be, that a Court of Equity 
upon that abſtract ground, has no > junidiction 
or authority to revive it. 


It remain then only to diſpoſe of the laſt 
objection relied upon by the appellant, ** that 
the bill filed by the reſpondent as executor of 


Joſeph to levy a judgment debt due to him, 


gave the Court of Chancery ſuch an authority 


upon this acknowledged principle, that he 
who will have Equity muſt do Equity.” Firſt, 


it remains to be proved that it would have been 
Equity to have directed an account of the 
meſne rates received by Jo/eph and to have de- 
creed ſatisfaction for them to be made to the 


appellant out of his aſſetts. But I here cannot 


but doubt, that if a creditor: bas a ſuit at law 
upon the eſtate of his debtor and a conſcion- 
able demand upon the ſame eſtate, and the 


debtor or his repreſentative will come into - 


Court of Equity for its aid to ſtrip the creditor 


of his legal advantage, there the Court will 


| not interpoſe to deprive the creditor of it, un- 
leſs the party applying for ſuch aid, will diſ. 
charge the whole of the creditors demands legal 
and equitable. Such is the common caſe of a 

mortgagor or his heir coming into. a Court of 
n to redeem a mortgage, where the mort- 


gagee 
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1794 gagee claims a debt due by the bond of the 
Hang. mortgagor. Equity will not decree a redemp- 
war tion unleſs the mortgagor or the heir will pay 
D - the bond debt as well as the mortgage, if the 
arr. heir be bound in the bond. So where there are 
two mortgages, and one is defective, if the heir 

will redeem, as heir, he mult diſcharge both 
mortgages, becauſe in all theſe and fimilar 

caſes the creditor having a legal advantage by 

which he may pay hiinſelf the whole of his de- 
mands, -unleſs prevented. by the interpoſition of 

a Court of Equity, a Court acting upon prin- 

eiples of good conſcience will not deprive him 

of it, unleſs upon the terms of doing that juſ- 

tice to him, which otherwiſe the law would ena- 

ble him to do for himſelf. But I do not know 

that becauſe an executor comes into a Court of 

Equity merely to call in the perſonal eſtate of 

his teſtator, that therefore the Court has a 

power to oblige him to apply that eſtate in ſatis- 

faction of a claim, to which otherwiſe it could 

not have been applied at Law or in Equity. — 
Neither do I know that a judge fitting in a 

Court of Equity, has any legitimate. diſcretion 

to with hold its aid from an executor, to call in 

the aſſetts of his teſtator, unleſs he will ſubmit 

to an arbitrary, application of them, more par- 
ticularly, where, as in this caſe, the executor 

has a legal remedy, and does not deſire to ſtrip 

the appelifft of any legal defence or advantage 

what- 


i 


Caſes in Parliament. 77 


he whatſoever. But if any ſuch diſcretion could 1794 
p- be exerciſed by a judge ſitting in a Court of 8 
ay Bl Equity, certainly a general account muſt be di- wars 

he reed of the debts of the teſtator, to the end Bizxe- 
5g that the aſſetts, ſo far as they will go, may be 

ap applied in a due courſe of adminiſtration.. And 

- | here a new queſtion would ariſe upon this new 


ſpecies of Equity inſiſted upon by the appel- 
7 lant. In what order of payment would he 
| ſtand with reſpect to the other creditors of Jo- 


W ſeph Barnewall on the foot of this claim thus 
-if extinguiſhed at law? Is he to come in as a cre- | 
_ - ditor by judgment, by ſpecialty, or by fimple 
- contract? Suppoſe any of the ſpecialty or ſim- 
_ ple contract creditors of Joſeph did not come 
3 in before the mafter to prove their debts, and 


f upon his report it ſhould appear that a ſurplus of 
8 the perſonal eſtate of Jaſeph remained, after 


. payment of the debts reported, due, and this 
2 ſurplus was decreed to the appellant in ſatisfac- 
12 tion of his claim, could the executor protect 
"Mp * himſelf from a devaſtavit at law under the de- 
. 5 cree, if he was afterwards ſued by a creditor 
m_ having a legal debt due to him by Joſeph ? or 


could the Court of Equity reſtrain ſuch a cre- 
ditor from ſuing the executor, becauſe he had 
not gone before the Maſter to prove his debt, 
and by the decree the executor was compelled 
to miſapply the aſſetts of his teſtator? 


But x 
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But if this were a cauſe in which the Court 
of Chancery could have been juſtified in decree- 
ing ſatisfaction to the appellant upon the 
ground of ſuch a claim, becauſe the reſpondent 


firſt came into that Court for relief againſt him, 


the plain anſwer to make to the objection is, 


that the bill filed by the appellant is not in 
any ſort framed in ſuch a manner as to let in 
that queſtion.— That it is not filed by way of 
croſs bill in the ſuit inſtituted by the reſpon- | 
dent, nor has any alluſion whatever to that 
ſuit.— That theſe judgment debts are never ſo 


much as mentioned in that bill, and that the 


prayer of it does not in any ſort extend to any 
thing in the ſhape of allowance or ſet off, upon 


the foot of meſne rates claimed by him againſt 
any debt claimed by the reſpondent in his own 
right, or as executor of Joſeph.—That in like 
manner the appellant in his anſwer to the bill 


filed by the reſpondent againſt him, does not 
claim any credit whatever againſt the reſpon- 
dent on the foot of meſne rates received by him 


or by Jeſeph Barnewall, on the contrary, the 
defence which he made by his anſwer is utterly 


Inconſiſtent with any ſuch claim. That the ap- 


pellant did not even apply for an order of the 
Court of Chancery, That the two cauſes ſhould 
And therefore if acci- 
dentally they had not been ſet down in the pa- 
"ou for hearing on the ſame day, and if the 
reſpondent 
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reſpondent had not ſubmitted to the account 
which was prayed againſt him in his own right, 
and deſired at the bar that the maſter ſhould 
make the ſet off upon that account which has 
been directed, I muſt at the hearing have diſ- 
. miſſed the appellant's bill altogether. 


I fave ſtated the only points which aroſe on 
the hearing of theſe cauſes in the Court of 
Chancery, and which in my judgment ariſe on 
the hearing of this appeal; and I have alſo ſtat- 
ed the grounds and. principles which governed 
me in making the original decretal order, and 
in over-ruling the exceptions taken to the maſ- 
ter's report. It remains with your Lordſhip's 
to determine upon the merits of the appeal. 

It was ORDERED and AnrJupDceD that the 
petition and appeal be diſmiſſed, and the order 
and decree therein complained of affirmed. 


JAMES 
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#M February 26th, 1794 
| A Court of WILLIAM BLOOD, Eſq. deceaſed, being 
a eder. in his life ſeized of a life eſtate in ſeveral 
dab towns, lands, and meſſuages in the county of 
the orders Clare, of the annual value of 8ool. and being 
' ef Exche= indebted to Michael M*Namara in a ſum of 
Court of - 200l- ſecured by bond and warrant, to recover 
revenue which, proceedings were inſtituted ; and in the 
Equity in- year 1781, Michael M*Namara obtained an in- 
an a dhe quiſition, finding ſeveral lands in the county of 
nch ne Clare, to be the eſtate of William Blood, and there- 
Exchequer upon a cuſtodiam of ſaid lands was granted to 
of revenue Michael M*Namara, who was by inquiſition of | 
dhe Conrt put into poſſeſſion thereof. On the 
ol 25th of February, 1782, he obtained the uſual 
The eftate order on the tenants of the lands to pay their 
Kane in rents to him as cuſtodee, one half year before 
<ftodiem to the other ſhould become due, which order was 
M N 
mara. ſerved upon a number of the tenants. 
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1 judg- 
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A judgment was alſo obtained againſt William 
Blood, by Patrick M*Namara, in the Common 
Pleas, as of Trinity Term, 1779, for 184]. 


which judgment was on the zoth of December, 
1780, aſſigned to the appellants, who were alſo 


drawn by Patrick M*Namara, and accepted by 
William Blood :—The appellants were alſo in- 
dorſees of certain promiflory notes drawn by 
William Blood, in favour of Richard England, 
amounting in the whole to 281. 6s.' gd. To 
enforce payment of thoſe ſeveral demands, the 
appellants proſecuted two outlawries againſt 
William Blood, in Hilary Term, 1782, and had 
inquiſitions held thereon, which being eſtreated 
into the Exchequer, the lands found by them 
were granted by two ſeveral cu/ftodiams to the 


poſſeſſion, and on the 16th of February, 1782, 
they obtained an order on the tenants to pay 


: | them their rents, one half year before the other 
= ſhould become due. 


420l. 18. 1d. to the reſpondent who proſecuted 
an outlawry for recovery thereof, and on the 
12th of February, 1783, obtained a grant in 
| cuflodiam, of ſeveral lands found by the inqui- 

tion at his ſuit, and was put into poſſeflion by 
the injunction of the Exchequer, and on the 3d 

Vor, III. G 1 of 


their 
efore 
r was 


judg- 


-payees of a bill of exchange for 76l. 198. 4d. 


appellants ; injunctions iſſued to put them in 108 


William Blood was alſo indebted in th of 
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aſſigned his 
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the appel- 
lants. 5 
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of March, 178 3, obtained an order upon the 
tenants to pay their rents to him. 


The ei of the lands was not exactly 
the ſame in both the inquiſitions held upon the 
outlawries at the ſuit of the appellants; neither 
did it correſpond preciſely with the deſcription 


in the inquiſition at the ſuit of Michael 
M Namara, nor with that which was held at 


the ſuit of the reſpondent. The appellants 
however contended that the variance was acci- 
dental, that the proceedings in the four cuſfodiam 
cauſes were in fact againſt the ſame lands, and 


that the reſpondent was perfectly aware of that 


truth. 


The order obtained by the reſpondent was 


immediately ſerved, and he proceeded againſt 


the tenants for the rents, which became due by 

them on the iſt of May, 1783, out of the 
lands granted in czſfodiam to him, and by ar- 
reſts and attachments proſecuted the recovery 
of his demand at conſiderable” expence. 


On the 12th of July, 1784, Michael 
 M*Namara, . aſſigned: his cuſtodiam to the appel- 
lants, who duly enrolled the ſame in Michaeimar 

term following; previous to which however, 
viz. in 5th November, 1784, William Blood died 
inſolvent, by which event all the cu/odiam: 

were 
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were at an end, and the cuſtodees deprived of all 
further remedy, except as to ſuch arrears of 
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| rent as Were due at the time of his death. On 
7 the gth of November, 1784, the appellants not 
le having then heard of the death of Milliam Blood, 
er obtained an order for liberty to proceed on 
n M*Namara's cuſtodiam in their own names, as 
el his aſſignees. On the 25th of January, 1785, 
at they obtained an order, that 19 of the tenants 
Us of the premiſes granted in cuy/todiam to M*Na- 
ci- WF nara, ſhould pay the rents due by them on the 
am iſt of May preceding, to the appellants in ten 
i days after ſervice of the order, or ſhew cauſe 
nat 


why attachments ſhould not be awarded againſt 
them. On the 2d of Fuly, 1785, five of the 
enants ſhewed cauſe, which was allowed with 
was coſts, 


inſt | : | 

eby WH On the goth of June, 1185, an application 
the was made on behalf of the appellants, as 
War- allignees of Michael M*Namara, that reſpon- 
ver) dent might be obliged to account for the ſeveral 


lums of money, and ſecurities by him received 
and taken from the tenants of the ſeveral lands 
ichael granted in cu/todiam to M* Namara, and that re- 
\ppel- ſpondent ſhould pay over the ſame to the appel- 
zelmas lants, and for an attachment againſt the reſpon- 
vevel, dent for intermeddling with the rents, which 


died application was refuſed with coſts. 
diam. ; | 


Wele 


G 2 ; 5 On 


Applica- 
tions againſt 
the reſpon- 
dent. 
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21794 On the 13th of December, 1786, an order, 01 


Prolog unleſs cauſe, was made in the revenue ſide of di 
p24in® the Court of Exchequer, upon the application bi 
of the appellants, in the four cuſtodiam cauſes, WW nm 
that the reſpondent ſhould forthwith account no 


for the ſeveral ſums of money and ſecurities by 
him received, and taken from the ſeveral te. 


nants of the lands granted in cigfodiam to I7 

M*Namara, in the firſt cauſe, and to the ap. the 

pellants in the ſecond and third cauſes, and obj 

that the reſpondent ſhould pay over, or depoſit deſ 

the ſame in Court. On the 3d of March, obt 

1787, the reſpondent ſhewed cauſe againſt this oth, 

order, which cauſe was allowed with coſts (6). | rent 

But upon the fame day, the appellants applied gra 

in the four cauſes for an attachment againſt the obje 

| | reſpondent, for his contempt in intermeddling it di 
| with the rents and profits of the lands and pre. plea 
| miſes granted in cu ſtodiam in the ſeveral cauſes, men 
| and for receiving ſeveral ſums of money, and reſpc 
| taking ſecurities from ſeveral of the tenants in th 


pending the cuſtodiams, in the three firſt cauſes. pella 
ll This application was grounded upon an eſta- that 
bliſhed rule of the Court, alleged to have been MV 
violated by the reſpondent, viz. that a ſubſe- tachn 
quent cuſtodee ſhall not obtain any order upon 
the tenants of the premiſes granted in cu/fodian, 1a + 
to pay their rents to ſuch ſubſequent cuſtoder, iſh Attorn 


without notice firſt given to the prior cuſtoder,jiſh| to the 
ſum re 
(4b) Vern. and Scriv. 124. Conroy's Cuft. Ca. 170. 

: i 
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or cuftodees of the ſaid premiſſes. The reſpon- 


dent ſhewed cauſe on the 18th of July, 1787, 


but his cauſe was diſallowed, and an attach- 
ment was awarded againſt him, but directed 
not to iſſue until further order. 


The appellants applied in the month of July, 
1788, for liberty to iſſue the attachment, and 
the reſpondent applied to be diſcharged from it, 
objecting that there was a variance between the 
deſcription of the lands in the two cuſtodiams 
obtained by the appellants from that in the two 
others, and alleging that the greater part of the 
rents received by him was out of lands not 
granted in ciſtodiam to the appellants. This 
objection was yielded to by the Court, but as 
it did not exc to the firſt cauſe, they were 
pleaſed to order, that the iſſuing of the attach- 
ment ſhould be ſuſpended for one month, the 
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Attach- 
ment a- 


warded a- 


gainſt him. 


Diſcharged 


upon terms, 


reſpondent's attorney undertaking to pay with- 


in that time, the ſum reported due to the ap- 
pellants in the firſt of the cauſes, namely in 


that in which they ſued as aſſignees of Michae! 


M' Namara, together with the coſts of the at. 
tachment and the coſts of the application. 


In obedience to this order, the reſpondent's 
attorney on the 16th of December, 1788, paid 
to the appellants a ſum of 1511. 18s. 6d. the 
ſum reported due in the firſt cauſe; and alſo a 


ſam 


Terms 
complied 


with. 
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ſum of 11 fl. 5s. 8d. the amount of the taxed 
bill of coſts. 


On the 25th of June, 1789, the appellants 
exhibited a bill in the Equity fide of the Court 
of Exchequer againſt the reſpondent and others, 
ſtating ſeveral of the matters before mentioned, 


and praying that an account might be taken of 


the rents of PVilliam Blood's eſtate from the 
year 1781, at which time Michael M*Namara, 
obtained his cu/odiam to the death of William 
Blood, and of the ſeveral ſums received during 
ſaid period out of the eſtate by the reſpondent, 
and that an account ſhould he taken of the ap- 
pellant” 8 demands under the cſtodiams obtained 
at their own ſuit, and of the coſts they had 
been put to, and that the reſpondent might be 
decreed to reimburſe, or pay the appellants 
ſuch ſum as ſhould appear due to them out of 
the rents ſo received by him, if forthcoming 


for that purpoſe, and in caſe of any defalcation 


thereof, that he might be decreed to pay the 
lame out of his own pocket, and for * general 1 re- 


lief. 


The reſpondent anſwered this bill in Noven- 
ber, 1789, and therein ſtated, that Michael 
M*Namara, and his attorney directed, and ſuf- 


fered ſeveral of the principal tenants to the 


lands granted in ctſfodiam to pay their rents to 
74 liam 
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William Blood, and if M*Namara had diligently 
proceeded on his cy/todiam and had not ſuffered 
the tenants to pay their rents to Blood, he 
would have been paid the whole of his de- 
mands, one gale's rent being more than ſuffici- 
ent for that purpoſe. The reſpondent admitted 
he paid the amount of M*Namare's cuſtodiam, 
and the coſts purſuant to the order of the Ex- 
chequer, and ſubmitted that the appellants hav- 
ing. reſorted to the proper judicature, and hav- 
ing obtained the whole 'of the redreſs, which 
they were conſidered and adjudged intitled to, 


that they were thereby precluded from ſeeking 
any further redreſs againſt the reſpondent: he 
denied that he received more out of the eſtate 


than 4621. 128. 3d. of which he paid 2671. 48. 
2d. to the appellants, which with the expence he 
was put to, left 2241. 13s. od. due to him: 
he faid that the appellants not being paid was 
owing to their own neglect, and that the lands 
granted in cy/fodiam to him were different from 


thoſe granted to the appellants. 


Iſſue being joined and witneſles examined, 
the appellants proved a letter written gth Sep- 
tember, 1781, by the reſpondent to M*Namara's 
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attorney, ſtating that he was informed of the 


aſignment of the cy/todiam to the appellants, 


which would keep them all much longer out of 
their money, than if he had been left in the re- 


ceipt 
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ceipt of the rents as he was determined to ſhare 


them among all the creditors, and apply 2ool. 


e to the 3 of the n s de- 
mands. 


The cauſe came on to be heard on the 10th 
of May, 179 a, and on the 11th of June, 1792, 
the Court ordered the cauſe to ſtand over, with 


8 liberty for the appellants to amend their bill by 


making the attorney general a party. This was 
accordingly done, and the cauſe came on again 
th of November, 1193, and on the 11th of the 
ſame month, the Court were pleaſed to decree 
that the appellant's bill ſhould be diſmiſſed 
with coſts, without prejudice to the appellants 
proceeding in the revenue ſide of the Court of 
Exchequer in the cuſtodiam cauſes as they might 
be adviſed, 0 


The 1 was brought to reverſe this de- 
cree of diſmiſſal, 


Mr. Attorney General and Mr. Curran for the 
appellants.—lt appears very clearly in this cauſe 
that the reſpondent was early apprized of the 
priority of the appellants cuſtodiams : his letter 
to M*Namara's attorney is deciſive evidence of 


that fact. Having obtained under the fiction 


of the prerogative a lien upon the eſtate of 
Blood, the reſpondent aaa, himſelf in receipt 
of 


the 
uſe 


ter 


ion 
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of the rents, and juſtifies by repreſenting him - 
ſelf as a truſtee for the benefit of the appellants, 
declaring that he meant to apply 200l. annually 
to the payment of their demands. The firſt 
defence, relied upon by the reſpondent, is that 
the appellants did not uſe due diligence. This 
is anſwered by the various proceedings in the 
Court of revenue, ſhewing a continued and unre- 
mitted exertion to enforce payment of their de- 
mands. But it may be ſaid, that ſeveral of 
the appellants applications were diſmifled with 
colts :—there is no weight in this objection, 
when the cauſe is once explained. In the no- 
tice of the firſt application, the appellants hap- 
pened not to ſtile themſelves cu/ogees ; the rule 
of the Exchequer did not admit of any motion 


without this title; it was ſuggeſted, that the 


word might be inſerted, but the motion was re- 
fuſed with coſts —A new notice. was ſerved; 
the appellants ſtiled cuſtodees, but they forgot 
in one of the cauſes to deſcribe themſelves as 
aſſignees of M*Namara ; that motion was refuſ- 
ed with coſts. This accounts for ſome part of 
the delay. But they at length ſucceeded and 
the reſpondent was attached. The proceedings 
under that attachment were confined to one 
cauſe merely and no relief was extended to the 
appellants in two others. The ſecond defence 
is the variance in the deſcription of the lands, 


a defence which appears to be founded in words 


not 


| 
| 
ö 
[ 
j 
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| | 
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not in facts, and however ſuch a verbal criti. 
ciſm might furniſh a defence againſt an attach- 
ment in a Court of revenue, it is hoped it will 
not be ſeriouſly inſiſted on as ſufficient to ſtop 


the courſe of juſtice, and protect fraud in a 


Court of Equity. Thirdly, it is contended by 
the reſpondent, that the order on the revenue 
ſide of the Exchequer in July, 1188, concluded 


the matter in conteſt between the parties, and 


that no other Court could entertain the cauſe, 
or bring the reſpondent to an account. It muſt 
be remembered, that witneſſes were examined 
in the cauſe z—the reſpondent did not rely upon 
a want of juriſdiction either by way of plea, 
or demurrer, but put in an anſwer, and exa- 
mined witneſſes in 1 of it. The queſtion 
then to be determined is, whether under the 
circumſtances of this caſe, the Court of Excbe- 
quer ought to have diſmiſſed the appellant's 
bill ?—By the law of this country a private ſub- 
je& may proceed to outlawry to recover a civil 
demand, and under the fiction of the prero- 
gative obtain a grant of the profits of the deb- 
tor's land; while his grant, or e/fodiam re- 
mains in force, he has a right to the profits, and 
no other. perſon whatever has a right to inter- 
meddle. If any perſon ſhould interfere with 


the perſon having the clear legal right, he may 
proceed to recover by other modes than by at- 


tachment, for that is a puniſhment for a con- 
| _—_ 
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tempt, not a remedy to recover a debt. Where- 


ever a legal right is veſted, the remedy appro- 
priated to that right flows from the exiſtence, 
and eſtabliſhment of it as a right, and is not 
confined to the foundation upon which the 


right was originally eſtabliſhed. If the reverſe 


of that rule were to hold in the extent con- 


- tended for by the reſpondent, it would follow 


that a party claiming under a leaſe from the 
Crown could have no remedy whatever to en- 
force the full benefit of that right, ſave under 
the diſcretionary powers of the revenue fide of 
the Exchequer. But the caſe of Tiffin v. Fack- 


fon, Bunb. 261. is contrary to this doctrine, for 
it is there determined, that if the leſſee of the 


Crown be diſturbed in the receipt of the rents 
and profits, he may have an action of treſpaſs 
for * * The book doubts whether he might 
not alſo have an ejectment. This authority 
ſupports the poſition, that the redreſs for the 
violation of any particular right does not of ne- 


ceſſity purſue any principle of analogy to the 


juriſdiction under which the right was original- 
ly eſtabliſned. In corroboration of this, it may 
be mentioned, that it is the common practice 


of the Exchequer to have demands between cuſ- 


todees ſettled by bills in Equity, and this con- 
currence of juriſdictions is warranted by a va- 
riety of caſes. The Court of Exchequer may 
proceed in the ſummary way by attachment ; 

| but 


1794 


— 
Dirron 
. 


* 


Caſes in Parliament. 


but that does not preclude the other ſpecies of 
remedy, rendered neceſſary by the peculiar cir- 
cumſtances of the caſe. A cuftodee then, hav- 
ing a veſted right to the rents and profits under 
the forfeiture in the perſonal action, may have 
ſuch ſpecies of redreſs as is beſitting that kind 
of right generally, and having ſuch a right till 
payment of his debt, he is warranted in com- 


ing into Equity, if there be thoſe ordinary cir- 


cumſtances attending his caſe which give juriſ- 
diction to Equity in like caſes. | The eircum- 
ſtances of fraud furniſh a clear ground for de- 
termining the competency of Equity to enter- 
tain” a bill. The caſe of a truſt is another. 
The preſent caſe falls within both of theſe :— 
Firſt, the reſpondent was in collufion with the 
tenants and prevented the appellants, from re- 
ceiving the rents ;—ſecondly, his letter ſhews 
he was a truſtee. Equity will entertain bills 
for accounts, though there be a remedy at law, 
Dormer v. Forteſcue, 3 Atk. 174. The rules in 


the Ducheſs of King/ion's caſe are too well eſta- 


bliſhed to be denied. The ſentence of a Court 
of competent concurrent juriſdiction. will cer- 
tainly be a bar in a matter upon which it was 
directly pronounced. Now here there were 


four cauſes; one upon M*Namars's cu ſtodiam 


of which the appellants became aſſignees; the 
ſecond and third were cauſes in which the ap- 
pellants were cuſtodees in their own right; — 
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the order of the Court of Exchequer which is 
relied upon as concluſive, goes avowedly to the 
firſt cauſe only. The grievance which is the 
foundation of the appellant's bill is confined to 
the ſecond and third cauſe :—The complaint is 
this, © I had three demands, one is paid; the 


ſecond and third are not paid, owing to the im- 


proper conduct of the reſpondent.” The de- 
fence is, you have had complete redreſs in 
the firſt cauſe.” Therefore it is an order, or 
judgment not going to the ſame cauſe of com- 
plaint, for it is confeſſed, that the ſum paid 
was merely upon the firſt cu/ſtodiam. The firſt 
cauſe is as diſtin from the ſecond, as if the 
two rights were veſted in different perſons. 
The contempt, for which the reſpondent was at- 
tached, was committed in the firſt cauſe, and the 
report of the officer as to the ſum due was con- 
fined to that cauſe, and until the firſt cu/todiam 
was paid off there was no veſted right under 


the ſecond, therefore the order could not ap- 


ply to the latter. But in truth the rule in the 
Ducheſs of Kingſton's caſe does not apply to this 


caſe. It is admitted, that the judgment of a 


Court competent to decide fully between the 
parties, and to give complete and final relief, 


cannot be examined in an original ſuit in any 


other Court, however high, or extenſive its 
juriſdiction. But that the principle may apply 
to this caſe, it muſt be proved that the Court of 
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1794 revenue was competent to decide fully between ty 
Dirlox the parties, and to give complete and final relief | Thi 
oo in the caſe :—that the very reverſe is true, is | me 
evident from a view of the, courſe of proceed- upc 
ing in that Court, and from the only proceſs by ſuff 
which it can enforce obedience to its orders ;— = his 
its proceedings are. on motions upon affidavits, the 
and its only proceſs to enforce obedience to its can 
orders is by attachment :—this proceſs, though to 
ſufficient for puniſhment, is not adequate to int 
compenſation; the party complained againſt of 
may refuſe to anſwer the complaint, and to ad- Col 
mit thoſe facts, which may be eſſential to aſcer- | 
taining the juſtice of the caſe : —if he ſubmitted 1 
to anſwer, and the Court make an order upon =: 
him to do that which is agreeable to Juſtice, he "Thi 
may refuſe to obey the order. It is true he the 
may be puniſhed in either caſe for his con- to i 
tempt; but if he perſiſt in his obſtinacy, the whi 
injured party is as far from attaining juſtice as coll 
if the Court had never interfered. In the firſt par 
8 caſe the Court is ſtopped by the obſtinacy of ROWE 
the offender from attaining the knowledge of lay 
the juſtice of the caſe :—in the other although 85 
it knows what is juſt, and proper to be done, app 
it cannot enforce the performance of i it; it is Tub 
defective in every point of view z it cannot exa- eh 
mine witneſſes in order to aſcertain the Juſtice 1 
of the caſe, nor has it any proceſs by. which it lief 
can ſeize, or ſequeſter the property of the par- title 


ty 
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ty and thereout ſatisfy the demands of juſtice. 1994 
The order therefore of ſuch a Court upon a He 

mere motion, which decided nothing, but that ageinf 
upon the caſe before them there did not appear 2 
ſufficient ground to attach the reſpondent for 

his interference in thoſe two cauſes in which 

the appellants were plaintiffs in their own right, 

cannot ſurely be conſidered in ſo high a light as 

to prevent a Court of Equity from examining 

into the caſe, and enforcing the performance 

of what is juſt by proceedings of which the 

Court of revenue is deſtitute. 


Mr. Prime Serjeant and Mr. Finucane attend- 

ed for the reſpondent, but were not called upon. 

The reaſons annexed to the printed caſe were 
theſe ;—Fir/t, that a Court of Equity ought not 

to interfere to the prejudice of a fair creditor, 

who by legal diligence, and at conſiderable 
colt and expence has obtained ſatisfaction for a 


L part of a fair demand, and oblige him to pay 
f over, what he fo received, to creditors, who 
"I lay by, and did not proceed with effect, for re- 
h covery of their alleged demand. Secondly, the 
„ appellants having reſorted for redreſs, upon the 
L ſubject matter of the preſent ſuit, to a judica- 
4 ture competent to relieye them; and having re- 
A | ceived from the reſpondent the whole of the re- 
it lief, which that judicature thought them in- 
5 titled to, the reſpondent ought not to be called 


y to 
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to an \ Account for the ſame matter in any other 


— Court. Thirdly, if the appellants are intitled 


to any further relief, the Court of Exchequer in 


its revenue capacity is fully competent to give 


it. 


Lord CHANCELLOR. My Lords, the ori- 


ginal bill filed in this caſe in the Court of Ex- 


chequer, and the appeal from the decree of that 
Court appear to me to be experiments of the 
firſt impreſſion: The caſe made by the bill is 
ſimply this; that a Mr. 8/04, who had a real 
eſtate in the county of Clare, was conſiderably 


indebted to ſeveral perſons, and in 1781, was 


outlawed in a civil action at the ſuit of Aichae . 


' A*Namara. The inquifition found upon that 
outlawry was eſtreated into the Zxchequer in Hi- 
Jary, 1781, and upon the eſtreat of that inqui- 


fition, a grant in cuſtodian of the lands com- 
prized in it was made by the Court of Excbe- 
quer to Michael M. Namara. In the year fol- 
lowing in Hilary term, 1482, the appellants 


| proſecuted two outlawries in two civil actions 


againſt the ſame Mr. Blood. The inquiſitions 


taken upon theſe outlawries found Tome of the 


lands comprized in the former inquiſition to 


be the eſtate of Blood, and upon the eſtreat into 
the Exchequer, the appellants obtained grants in 


N of the — 


In 
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In the following year the ſame Mr. Blood was 


outlawed in a civil action at the ſuit of the re- 


ſpondent, who in Hilary 1783, obtained a grant 
in cuſtodiam of the ſame lands from the Court of 
Exchequer. It may be neceſſary to ſtate ſhortly 
what the courſe of the Exchequer is upon theſe 
cuſtodiam leaſes, An injunction goes to the 
ſheriff to put the cuſtodee into poſſeſſion, and 
immediately after an order is made upon the 
tenants of the lands granted in cu/ſtodiam, to 


pay their rents to the cuſtodee. So that in fact 


all money received under theſe grants in cuſto- 


diam are received by authority of, and purſuant 
to, the order of the Court of Exchequer. And 


where the cuſtodees are more in number than 


one, the Court of Exchequer alone, as a Court 


of revenue, determines in what order they. ſhall 
be paid. The general rule is, that the firſt 
cuſtodee ſhall receive the rents of the eſtate for- 


feited to the Crown in the firſt inſtance after his 

debt is paid, the ſecond cuſtodee is let in to 
tae receipt of the rents, and ſo on until all the 
creditors who have obtained grants of the eſtate 


are paid their debts, but caſes may ariſe in 


which this courſe is varied by orders of the 


Court of Exchequer, particularly where the 


prior cuſtodees do not uſe due e to call \ 


in the rents. 


You. III. . It 
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It appears in this cauſe, that MiNamara, the 
firſt cuſtodee, continued in receipt of the rents 
of the eſtate of Blood, who had'been outlawed, 
until 1784, and in the month of July in that year, 
the appellants, ſtanding as ſecond cuſtodees of the 


eſtate, paid the ballance of his debt to M. Na. 


mara, took an aſſignment of his prior cuſtodiam, 
and in November 1584, obtained an order of 
the Court of Exchequer giving them liberty to 
proceed, as aſſignees of M*Namara, in their 
own names :—Thus they ſtood as affignees of 
Michael M*Namara the firſt cuſtodee; and as 
cuſtodees of Blood's eſtate in their own right, 
in virtue of the outlawry which they had pro- 
ſecuted againſt him; and ſubſequent to them 


the reſpondent ſtood as the laſt cuſtodee of the 


eſtate. 


It appears in the cauſe that from 1784 to 
1788 ſeveral complaints were made by the ap- 
pellants, on the revenue ſide of the Court of 
Exchequer, that the reſpondent Burten the laſt 
cuſtodee had continued to receive the rents of 
Blod's eſtate, from the tenants, but the appel- 
lants never ſucceeded until 1787.— However it 
appears that on the gd of March in that year a 


complaint was made by them, as aſſignees of 


M. Namara's cuſtodiam, and as cuſtodees in their 
own right, againſt the reſpondent Burton, the 
haſt cuſtodee, for his contempt in intermed- 

diling 
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dling with the rents of the lands granted in 
cuſtediam to the appellants, and in taking ſecu- 
rities from the tenants pending the prior cuſto- 
diams. The complaint made to the Court of 
Exchequer was, that the orders of that Court 
had been diſobeyed by Burton, and that he had 
received rents which he was not intitled to re- 
ceive, and for this contempt the appellants ap- 
plied for an attachment againſt him. The re- 
ſpondent, Burton, came to ſhew cauſe againſt 
iſſuing ſuch an attachment, and it does appear 


that upon full debate, the Court of Exchequer 


diſallowed the cauſe ſhewn by him, and made 
the order abſolute, but directed that the attach- 
ment ſhould not be delivered to the purſuivant 
until further order. 


Matters reſted thus until the month of July 
in the following year, when the appellants came 


in and deſired that the attachment which had 


been awarded might iſſue; the whole merits of 
the caſe between theſe parties were then before 


the Barons of the Excheguer, who were alone 


competent to decide in what order the cuſto- 


dees, who had obtained grants under the ſeal 


of that Court of the eſtate of the outlawed 
man, ſhould be allowed to receive the rents of 
it: and on the ad of July, 1788, it was order- 
ed by the Court, that the attachment ſhould 
not iſſue for a month. The ſolicitor for the re- 

| My: ſpondent 
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ſpondent undertaking to pay the ſum reported 


due to the appellants, as aſſignees of M*Nama- 
ra's cuſtodiam, the full coſts of the attachment, 


.and the coſts of that motion in a month, and 


the ſolicitor, purſuant to that undertaking, did 
pay to the appellants 2671. 4s. 2d.— have no 
doubt that if the appellant had again applied 
by motion in the revenue fide of the Exchequer, 
and ſtated that the reſpondent who was a ſubſe- 


quent cuſtodee had prevented them from avail- 


ing themſelves of the grant of that Court, ori- 
ginally made to them, and had received the 
rents to which they were intitled, if the com- 
plaint had appeared to the Barons to be well 


founded, they would have obliged him to re- 


fund them. This would have been their obvi- 
ous courſe of. proceeding, and in my opinion, 


the only courſe which they could properly have 
_ purſued. But they lay by from July, 1788, un- 


til 1790, when they filed an original bill on the 


Equity ſide of the Exchequer, to review the pro- 


ceedings had by the Judges of the ſame Court 


on the revenue ſide, particularly the order of 


the 2d of July, 1788. A bill to bring the ſub- 
ſequent cuſtodee to an account for rents receiv- 
ed by him as cuſtodee, in breach of the orders 
of the Court, ſtating their claim to reſt upon a 
grant made by the Court of revenue, and the 
orders of the ſame Court: They appeal to the 
Barons ſitting on the Equity fide of the Exche- 


quer, 


2 
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quer, to review and reverſe or amend the orders 


which they had made as Judges in the Court of 


If a bill of this ſort could be entertained on 
the Equity fide of the Exchequer, it would be 
equally proper in the Court of Chancery, and 
then it might happen that a decree of that Court 
might be pronounced to ſet aſide or to vary or- 
ders made by the Barons of the Excheguer, ex- 
erciſing certainly an excluſive juriſdiction as a 
Court of revenue. There was no relief which 
the appellants deſired by this bill, that they 
might not have had by motion on the revenue 
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The Exche- 
quer has an 
excluſive 

juriſdiftion 
as a Court 


of Revenue. 


ſide of the Exchequer, where only the ſubje&. 


matter of the bill was properly examinable. 


But it has been argued that a ſubſequent 
cuſtodee has received the rents forfeited by the 
outlawed man to the prejudice of a prior cuſ- 


| todee, and that Equity ſhould interfere for one 


againſt the other. The general rule of Equity 
is, that all fair creditors ſtand in an equally fa- 
voured ſituation; and therefore if a ſubſequent 
creditor by uſing due diligence has contrived to 
receive his debt, I do not know that a Court of 


Equity has ever interfered to oblige him to ac- 


count for what he has ſo received, and refund 


it to a prior creditor—upon that abſtra& ſtate - 


ment therefore the appellants have not in my 
ES, opinion, 


Fair credi- 
tors ſtand 
in an equal- 
ly favoured 
ſituation. 
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opinion, any ground whatever on which they 
can ſupport this bill. 


But my judgment revolts at the attempt 
made by the appellants to file an original bill in 
a Court of Equity, to review the orders of the 
Court of Exchequer as a Court of revenue, it 


is ſubverſive of every idea of feparate juriſdic- 


tions, and upon that ground alone, I think the 
Court was right in diſmifling the appellants bill. 
I will not ſay that a caſe may not ariſe, where 
one cuſtodee might come into a Court of Equity 
for relief againſt another. If after a cuſtodiam 


had been diſſolved and the King's hands remov- 


ed, it appeared that by fraud one cuſtodee had 
prevented another from receiving his debt, there 
the juriſdiftion of Equity would properly at- 
tach, but that is not the ground of this bill, — 
it is that the reſpondent has received rent under 
the orders of the Court of Exchequer, which that 
Court ought not to have allowed him to receive, 
or which they. ought in a ſummary way to have 
compelled him to refund. It is in effect an ap- 
peal by way of original bill from the orders of 
a Court of revenue, exerciſing an excluſive 
juriſdiction, to a Court of Equity, and there- 
fore in my judgment, the Court of Exchequer 


vas perfectly right in diſmiſſing it, and their 


decree of diſmiſſal ought to be affirmed, 


It 


"3 7 1 ets © We 
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It was ORDERED and Apjupoxp, that the 
petition and appeal be diſmiſſed, and the decree 
therein complained of, affirmed. And it was 
further ORDERED, that the appellants ſhould 
pay the reſpondent, the ſum of Fol. for his 
colts in reſpect of the appeal. 
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ELIZABETH MARY DILLON, } 1 
Anne Dillon, and others. ppellants, 


ANNE CORMUCK, | Reſpondn: 


March 4th. 


A Petition and Appeal was preſented to the 
Houſe in this caſe, complaining of an order of 


the Court of EEO of the 2d day of De- 
cember, 1793. 


RESOLVED, That this Houſe will not receive 

the ſaid Petition and Appeal, it not being pre- 

ſented within the time limited by the 78th 
ſtanding order. 


Vid. Preface to 1 vol. 78th order di- 
rects that Appeals ſhall be brought in within 
14 days from the firſt of the ſeſſion. The Ap- 
peal in this caſe was not preſented until the 4th 
of March, and the ſeſſion W the a iſt of 


January. 


March 
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MEMORAN D UM. 


March «th, 1794. 


Michazl. SMITH, Eſq. having been creat- 
ed fourth Baron of the Excheguer, in the room 
of Mr. Baron HamiLTon, deceaſed, deliver- 
ed his writ and took the oaths, and made and 
ſubſcribed the declaration purſuant to the ſta- 
tutes. 


NICHOLAS 
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| NICHOLAS REDINGTON, and 
Thomas Redington, Eſq. execu- 
tors of Thomas Redington, Eſq. > Appellants, 
deceaſed, and Thomas Redington, 
the younger, Eſq. 
Caſe 54; | | | 
TRIES REDINGTON, | Reſpondent, 
ent. 
5 Wedneſday, March 5th, 1794. 
1794 : - | 
Under te THOMAS REDINGTON, deceaſed, had in 
crcum- the year 1753 four ſons, the appellant Nicholas, 


this caſe, a his eldeſt ſon, Gregory (who was ſent to ſea, and 


1 not having been heard of is preſumed to be 
* dead) Michael the reſpondent's father, and the 
drug e appellant Thomas, the elder, (who were all pa. 


that ſon. 
If a franger 
claim the 


beneſit of a 


piſts,) and being poſſeſſed of a large perſonal 
fortune, he. purchaſed the lands of Lifjinalla, 
and other lands in the counties of Galway and 
Mayo, then worth between 60ol. and 7ool. a 
year, partly in the name of a truſtee, and partly 
in the name of appellant. Nicholas, (he having 
previouſly conformed to the proteſtant religion 


pame with 
the money 
of another 
man, the 
proof reſts 
upon bim to 


 fhew that at the deſire of his father,) which lands b) 


from whom ED | : 
he conſideration moved did not mean to purchaſe in truft for himſelf, but intended 


2 gift to the ſtranger. But if the purchaſe be made in the name of a ſon, it reſt 
deed, 


upon him who claims a truſt to eſtabliſh it by proof. 


deed 
prev. 
Mar 
Nich, 
other 
for li 
tail, 
7, hom! 
powe! 
ſum o 
prope: 
any af 


Old 
cornan 
Thomaz 
againſt 
of Mic 
to his 
value o 
Jear, at 
Thomas 


the lanc 


Mich, 
Cork, v 
he marr 
pleaſed 
wards be. 
regular!) 
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deed, dated gth of October, 1753, executed 
previous to the marriage of ſaid Nicholas with 
Mary Hamilton, were limited to the appellant 
Nicholas, for life, remainder to his firſt and 
| other ſons in tail, 
for life, remainder to his firſt and other ſons in 
tail, with like remainders to the appellant 
Thomas the elder, and his iſſue male, with a 
power to Nicholas to charge the lands with a 
ſum of 7oool. for ſuch uſes as he ſhould think 
proper, and with gol. by way of jointure for 
any after taken-wife. | 


nts, 


ent, 


ad in 
holas, 
, and 


Thomas the elder, and to protect this purchaſe 


of Nicholas, the appellant, who executed a bond 


85 s to his brother, Thomas, in a ſum equal to the 
12 ralue of the lands, which were worth 300l. a 
c * year, and upon the completion of the purchaſe, 
F ws Thomas the appellant entered into poſſeſſion” of 
"A * the lands and has enjoyed them ever ſince. 
1 Michael was bred a merchant, and reſided at 
TS Cork, where he carrigd on buſineſs :—In 1763, 
elle he married Margaret French, which at firſt diſ- 
105 b pleaſed old Thomas, his father, but he after 
vards became reconciled to his ſon, and they 
—_ regularly correſponded for a pamber of years. 


In 


deed, 


with remainder to Michael 
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And in ſuch 
caſe parol 
evidence is 
admiſſible 
in ſu 

of the deed, 
but is inad= 
miſſible to 
create a 


* | 


Old Thomas alſo purchaſed the lands of Ki. 
cornan in the county of Galway, for his fon 


againſt the popery laws, it was made in the name 
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In 1767, old Thomas wrote to Michael, ſolicit. 
ing him to conform to the proteſtant reli. 


gion: —in compliance with this advice, Michal 


did conform on the 19th of May, 1767, after 
which he continued a F of the Church 


of Ireland. 


8 : * g 
In the year 1769, the lands of Cabirowen, in 
the county of Galway, being advertiſed to be 
ſold under a decree of the Court of Chancery in 


a forecloſure cauſe, old Thomas Redington re. 


ſolved to purchaſe them in the name of his ſon, 
Michael, who, being unable to attend the ſale 


in Dublin, executed a letter of attorney to his 


brother the appellant Thomas the elder, impon- 
ering him#to bid at the ſale, and affix his 
Michael's name and ſeal to the purchaſe deed, 
Under this authority, the appellant Thomas the 
elder, attended a tale held by one of the 


| maſter's of Chancery, and bid 3,600l. for the 


lands in the name of Michael, who was there 
upon declared the purchaſer. On the 2gth dl 
June, 1771, deeds of conyeyance were execut 
ed to Michael, who was therein deſcribed as of 
the city of Cork, merchant; the deeds of con- 
veyance were ſigned by Thomas as the attorne) 
of Michael, and it was recited, that the appel 
lant Thomas, the elder, had bid for the land 
by the directions of and in truſt for Michael, 

| N 8 and 


decree 
execut 
confeſſ 
Thoma. 
and wl 
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and Thomas charged him with a ſum of Fol. for 
his expences incurred in that tranſaction. 


Cit. 
reli. 
hael 
after 
arch 


At the time the lands of Cahirowen were thus 
purchaſed, Nehemiah Donellan was in poſſeſſion 
of part of them, by virtue of a leaſe for lives re- 
newable for ever. Old Thomas Redington alſo 
purchaſed this leaſe in the name of his ſon Michael 
for 1,800l. and the deeds were executed in the 
| ſame manner by Thomas, as attorney for his 
bro.uer Michael, who was put into poſſeſſion 


, in 
o be 
ry in 
u It 


s ſon, under an injunction of the Court of Chancery, 
e ſale but old Thomas, his father held the actual ow 
o his AY ſeſſion of the lands until his death. 
* . | | 

c his, When theſe lands were purchaſed under the 


deed, 
as the 


decree, Michael, by the deſire of his father, 
executed a bond with warrant of attorney for 
f the {Wſconfeſſing judgment therein to his brother 
or the Thomas, conditioned for the payment of 3,600]. 
there {Wand when Donellan's leaſe was purchaſed, this 
gth o bond was cancelled, and Michael, af the like 
xecut- WW inſtance of his father, executed a new bond to 
d as of Wis brother Thomas, conditioned for the ſum of 
f con- WF 5.5001. —It does not appear that Michael re- 
torne) Neeived any conſideration for this bond; fave 
appel. col. the amount of charges made by Thomas, 
e land his brother, for expences incurred in tranſact- 


Hic hach Ming the purchaſes. Michael was alſo prevailed 
an upon, the ſame day, to execute an inſtrument 


in 
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in writing, whereby he promiſed, on demand, 


denomi . 


1794 denc 
None. to execute a leaſe of Cahirowen to his brother, cu 
ron Thomas, the elder, the appellant, for 31 years ad 5 
2" from the iſt of May preceding, at the yearly Bru 
rent of 280l. and alſo promiſed to make good a 1 
leaſe of part of the lands, called Ballidavid, faid 
- to one John Bodkin, who had held the ame un. FIR 
der Nebemiah Donellan. | - e 
LS 5 Dare 
| In the year 1770, old Thomas Redingion en- of hi 
' tered into a treaty with Francis Darcy, for a FEST 
purchaſe of certain lands called Reybill and 19th 
other lands in the county of Galway, and in- purch 
tending to make this purchaſe in the name of the as 
of Michael, he by his father's directions, on 3 
the ad of March, 1970, executed a power of lane, © 
attorney to the appellant Thomas the elder, au- ticles: 

thoriſing him to execute the deeds of convey- 
ance in Michael's name. This treaty depend- ** 
ed until gth of October, 1771, on which dy WW the fu 
articles were entered into between Frans outſt WY 
Darcy, and. Nicholas Darcy, his brother, of ſhed 
the one part, and Michael Redington, therein ume p 
deſcribed as then of Ballivelane in the county I ments 
of the city of Cork, merchant, of the other Theſe -; 
part, whereby Francis and Nicholas Darcy, in old Th 
conſideration of 12,5621, 148. 104d. to be paid proper 

by Michael, covenanted that they would on or 

before the 1ſt of December then next, conve) In th 
to faid Michael, the lands of | and its ſub- Redingi 
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d, denominations, free from all charges and in- 1794 
er, cumbrances except the leaſes therein mention- RID n 


ed: and Michael, on his part covenanted that don 

| he would on the execution of ſuch convey- Re- 
| ances, pay to ſaid Francis and Nicholas Darcy, © 
ſaid ſum of 12,5621, 148. 104d. or ſo much 

thereof as ſhould remain unpaid. Theſe arti- 

des were duly executed by Francis and Nicholas 

Darcy, and Thomas Redington, as the attorney 
of his brother Michael, ſigned Michael's name 
| thereto. The articles were regiſtered on the 
19th of December, 1111, and 7ool. part of the 
purchaſe money was paid at the execution of 
the articles, and a receipt for that ſum, as re- 
ceived from Michael by the hands of the appel- 
lant, Thomas the elder, was . on the ar- 


au- ticles. 

wey⸗ 

end- At the time of this purchaſe, judgments to 
da the full amount of the purchaſe money were 
ancis 


outſtanding againſt Francis Darcy, the vendor, 
ſeveral of which were afterwards from time to 
time paid off by old Thomas, who took aſſign- 
ments of them in the name of his ſon Michael. 
other Wy Theſe aſſignments were kept in the poſſeſſion of 
5, old Thomas who never enrolled them in the 
> paid proper Courts. NI 


onvef i In the beginning of the year, 1774, Michael 
8 ſub- ee began to decline in his credit, as a 
| e 


112 


1794 trader, and on the 1ſt of March in that year, 
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_ debts affecting Reybill to Michael, to execute 
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he executed a bond and warrant payable to old 
Thomas, his father, for 25,0001. condition- 
ed for 12,500l. and intereſt :—The appellant 
Thomas the elder, about the fame time applied 
to the perſons who had aſſigned their judgment 


new aſſignments thereof to old Thomas him. 
ſelf :—four ſuch new aſſignments were accord. * 


ingly executed, but one creditor, Julian Lynch, ed 
refuſed to re · aſſign her judgments, inaſmuch as the 
ſhe had before aſſigned them to Michael, and alle 
would not injure him. | by 
„ . Y | fou 
Michael's embarraſments encreaſing, he fad; 
wrote frequently to his father, acquainting him as © 
of his ſituation, but not receiving any aſſiſt. upo1 
ance, he executed a ſchedule of his property lant 


and aſſigned the fame to Martin French of Cork, 
his wife's brother, for the payment of his debts 
which amounted to 2000l. after which he quit 
the kingdom, and not having been heard of, is 
preſumed to be dead. Margaret his wife, the 
reſpondent, his eldeſt ſon, and fix other children, 
all infants, were received into the houſe of old 
Thomas, with whom they lived until his 
death. 


In May, 1774, a ſettlement of acccounts 
took place between Meſſrs. Darcy and old 
| Thomas 
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Thais Redingron, and it appearing that the lat- 
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ter Had paid à Eontidetable ſum in diſcharge of Nals 


the debts affecting the lands of Reyhill, he was 


ron 
15. 


put into poſſeſſion of part of thoſe lands, and in Nins. 


17% another account was ſettled, when he was 
put into poſſeſſion of the whole. 


m Hilary term 1775, after 3 
| d 


Michael, the appellant Thomas, the elder, caul- 
ed judgment to be entered againſt Michael on 
the bond for 5,50ol. herein before mentioned, 
and proceeded to an outlawry againſt him, and 


by ati inquiſition on the capias utlagatum, it was 


found that at the time of the rendition of that 
judgment, Michael was ſeized in his demeſne 


as of fee, of the ſaid lands of Cabirowen, and 


upon the ground of that injunction, the appel- 


lant, Thomas the elder, obtained a grant of the 


lands in cufodian'; and on the 2d of March. 
1776; obtained art Qhdcr on the tenants to pay 
their rents'to him as cultodee, 

Old Thomas Redington died on the 224, of 
Niven, 1786, Win made z will dated the 
20th of Octo er. yi: 


t er. prec ing, all in his own hand- 
writing, but not atteſte 


by any witneſs, and 


| thereby "bequeathed alt his worldly ſubſtance | 
whatſoever and whereſoever, to his grandſon, 
the appellatit Thomas the younger, ſubje& to the 
following legacies, viz. 2000l. to his grand- 
; child 


Yol. Il. - 1 


en 


1794 


Rix G- 


pellant, Thomas the younger, 
reaſon for excluding him, that he had bequeathed 
him à good deal more than to all the reſt ;—and 
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child Margaret, eldeſt daughter of the zppel- 
lant Thomas the elder, and 1o00l. each: to all 
the appellant's other. children, except the ap- 
ſhgning as a 


the teſtator not having an abſolute certainty of 
the death of his ſon Michael, he by his will be- 
queathed to his two ſons Nicholas and Michael 
51. each and no more; but added theſe words, 
viz. ** I would have left them a good deal more, 
but that I have ſeveral years ago, given a good for. 
tune to each of them. — He then bequeathed 
ſome other pecuniary legacies, and appointed 
the appellants, Nicholas and Thomas the elder 
his © executor. 


The appellant Thomas the elder poſſeſſed him- 
ſelf of the teſtator's perſonal eſtate to a conſider- 
able amount, and in Trinity term, 1781, en- 
rolled the aſſignments of the judgments affect. 
ing the lands of Reybill, 


Upon the death of old Thomas, Margaret the 


' widow of Michael applied to the appellant 
Thomas the elder for a maintenance to ſupport 


herſelf and ſeven children, the eldeſt of whom, 


+ the reſpondent, was then about thirteen years 


of age. The appellant Thomas the elder in 


yearly, 


17815, agreed to pay the widow 93], 68. 8d. 


i ſon, the appellant Thomas the younger. 
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Yearly, being one third of the rent of 280l. a 
year reſefyed out of the lands of Cabirowen, by 
the inſtrument of 2d. Augu/?, 1771, which ſum 
he paid her for ſome time, and upon a further 
application by her in November, 1783, the ap- 
pellants Nicholas and Thomas the elder, adviſed 


her to ſue out writs of dower, and proceed to 


recover dower out of all her huſband's eſtates, 


and to employ their own attorney, Mr. Bryan 


Conolly, as her law agent, accordingly the wi- 
dow inſtituted proceedings i in the Common Pleas 
and in Michaelmas 1785, writs of babere facias 
ſeifinam iſſued, by which ſhe was put into the 
actual poſſeſſion of one third part of the lands 
of Cabirowen and Reyhill, and continued for ſe- 
veral years in the undiſturbed poſſeſſion and re- 
ceipt of the rents, the dower rents of Cahirowen 
being paid to her by the appellant Thomas the 
elder, and thoſe of Reyhill by the tenants to 
whom ſhe made leaſes, 


In 1488, the reſpondent attained his full age, 


| when he claimed poſſeſſion of the lands, which 


the appellant Thomas the elder refuſed, alleging 


| that the lands of Cabirowen had been purchaſed 


in truſt for the appellant Thomas the elder him- 
ſelf, and the lands of Reyhill in truſt for bis 
It was 
alſo alleged, that old Thomas Redington and 
"TY Darcy had mutually waived the articles 
| FS - 0 
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of 1771, and that the appellant Thomas the el- 
der was 1n poſſeſſion as executor of his father, 
who was a creditor againſt the lands of Neybill 
for the judgments bought up by him. In Hi. 
1788, the appellant Thomas the elder, cauſed 
two of the judgments, which had been aſſigned 
to his father, to be revived againſt the heir and 
tertenants of Darcy (who had died in 1781, 
and thereupon iſſued elegits and brought eject. 
ments for recovery of the actual poſſeſſion of 
the whole of the lands of Reybill, by ſeparate 
moieties. The dower rents were thence for. 
ward withheld. from the widow of Michael by 
the appellant Thomas the elder and the te. 
nants. | 


In November, 1788, the refpondent exhibited 
his original bill in the Court of Chancery (which 
bill was afterwards amended on the 29th of 
June, 1789, and 5th of January 1791,) againſt 
the appellants, and alſo againſt Zucy Darcy, wi- 


dow and executrix of Francis Darcy and William 


Darty his eldeft fon-and heir at law, charging, 


in addition to the feveral matters already men- 


tioned, that old Thomas Redington had formed 
2 plan of purchafing eſtates of inheritance for 
each of his ſons, and thereof had purchaſed 
Liffinalla for Nicholas and Kilcornan for Thomas, 


and that he intended the benefit of the pur- 


chaſe of Cabircwen and the agreement for a pur- 
N | chaſe 


- 


__ Caſes in Parliament, 117 


chaſe of Reybill for Michael, and that old Thomas 1794 
had remained in poſſeſſion of theſe latter lands as 
truſtee for Michael during his life, and after-W n 
wards as a truſtee for Thomas, the reſpondent. , 
The bill alſo charged, that the bond for 25,0001, res. 
executed by Michael to his father, was execut- 

ed only to guard the purchaſe and agreement 

for a purchaſe againſt the creditors of Michael; 

and that the judgments againſt the lands of 

Reybill were intended by Thomas, the grand- 

father, to be kept on foot for the benefit, and 

for the protection of his intereſt in hands: 
The bill therefore prayed, to have the title 

deeds of the eſtate of Cabirowen handed over 

to him, and to have a ſpecific execution of the 

articles gth October, 1771, and that the appel- 

lants, the executors of Thomas the father, 

might pay to the executors of Francis Darcy 

any balance which upon an account to be ta- 

ken ſhould appear to remain unpaid of the 
purchaſe money of Reybill, and to execute le- 

gal aſſignments of the judgments affecting ſaid 

lands of Reybil/, and to be decreed to the poſp 
ſeſſion of thoſe lands, and for an account ot the 

rents and profits, and general relief. 


After the original bill was filed, Zucy Darcy, 
the widow, and executrix of Francis Darcy, 
and the guardian of his Ton William, at the re. 
quelt of the appellants, made an. application to 

| | the 


| 118 _ Cafes in Parliament. 
| 1794 the Court of Common Pleas, to ſet aſide the 
| (nl. judgment in dower obtained by Margaret, the 
| ron reſpondent's mother, and upon the laſt day of 
1 ae Hil. 1789, a conditional order was obtained for 
| e that purpoſe. But in the next Eaſter term, the 
| cauſe ſhewn againſt the order was allowed with 
| | coſts, On the 12th of May, 1780, a bill was 
| filed in Chancery in the name of William Darcy 
| the minor, againſt the reſpondent and his mo- 
| ther, to ſet aſide the articles of 17y1, and to 
| reſtrain Margaret from receiving the dower 
| rents. The reſpondent and his mother having 
anſwered this bill, an application was thereupon 
made for an injunction, which was, on debate, 
refuſed with full coſts. The cofts in Chancery 
and the Common Pleas were paid by the _ 
lant, Thomas the younger, 


4 


Anfwers. The appellants put in ſeperate anſwers in 
Wo which they accounted for the conduct of old 
Thomas relative to the purchaſes in this way ;— 

That his wife being of the popiſh religion, and 

- his children being educated in that perſuaſion, 

he apprehended he might himſelf be deemed 

a papiſt within the meaning of ſome of the 

popery laws then ſubſiſting, and therefore ne- 

ver purchaſed in his own name any freehold 

leaſe or other property liable to diſcovery under 

theſe laws, but whenever he made any ſuch 
purchaſe, he did 1t in the name of the appel- 

Jant 
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Nicholas and Michael on thoſe occaſions, at the 
deſire of their father reſpectively, paſſed bonds 
to the amount of the value of the lands pur- 
chaſed in their reſpective names, to ſecure to 
him a dominion over the bonds purchaſed in 
their names, which bonds were intended as 
declarations of truſt, ſuch being at that time 


the practice of perſons, who were apprehenſive 


of the operation of the laws then in force in this 
kingdom to prevent the growth of popery.— 
The appellants admitted, that Michael had in 
1767, at his father's deſire, conformed to the 
proteſtant religion, but they alleged, that his 
father's object was merely to be enabled to 
make uſe of his name in the purchaſe of lands, 
as Nicholas, who had before conformed for the 
ſame purpoſe, had in the year 1764 gone to re- 
ſide on the continent for the benefit of his 
health, and did not return till the month of 
May, 1470, and therefore the lands of Cahir- 
owen and Reyhill were purchaſed in the name of 
Michael on account of the abſence of Nicholas. 
They inſiſted that the benefit of theſe purchaſes 


was not intended for Michael, inaſmuch as his 


father had advanced to him between the years 
170% and 1771, different ſums amounting in 
the whole to 29651, 118. 8d. on the foot of his 
child's portion ; and inaſmuch as Michael never 
was in poſſeſſion of any part of the lands, nor 

| ever 


lant Nicholas, or of his ſon Michael, and 
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ever claimed. them, when his affairs were em · 


—T> barrafled. It was admitted, that. both theſe 


Repix o- 
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purchaſes were tranſacted by the appeliant 


Thomas the elder, under the authority of letters 


of attorney executed to him by Michae!,:— THe 
charges reſpecting the aſſignment of the judg - 
ments were admitted, as were the proceedings 
upon the outlawry:— The appellant. Thomas the 
elder, admitted he had paid Margaret the vi- 
dow of Mzchael, the annual ſum of 931. 6s. 8d, 
but denied he paid it to her by way of dower, 
as he allowed her that ſum for her ſupport as 
an act of friendſhip, The ſuit in dower was ad- 
mitted, and that the coſts'of the applications in 


in the Common Pleas and the injunction cauſe in 


Chancery were paid by the appellant Thoy:as the 
younger. But the appellants inſiſted, that nei- 
ther the purchaſe of Cabirawen, nor that of 
Reyhill, was made for the benefit of Michael, 
but that as to Cab ireten, Michael was a truſtee 
for the appellant 7homas the elder, and as to 
Reybiil, a truſtee for the appellant Thamas, the 
younger: They ſaid that Michas] had ſo dil- 
obliged his father by his marriage and ill fuc- 


ceſs in trade, that the father nevur intended to 
make any further proviſion for him, and they 


ſuggeſted as a further reaſon/ for Michael's con- 
formity, that it was to enable him to enjoy the 
eſtate in remainder which had been limitted to 
him by the marriage fettlement of Niche/as, and 


1575 9 55 N to 
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do enable him to carry on trade in the city of 
> E Cork upon better terms than he could have 
t done, had he continued a papiſt. They alſo 
$ 54 ſuggeſted, that the bonds for 5, ol. and 
e 12, fool. had been executed by Michael in or- 
* . der to put it out of his power to betray the truſt, 
8 and they ſaid that by the fortune mentioned in 
8 the will, the teſtator meant merely the money 
in which he had from time to time advanced to 
d, Michael. The appellant Nicholas ſaid that the 
7, WE purchaſes of Cabirowen and Reyhill were not in- 
as © tended for his benefit, but he believed that 
d- | Cabirowen was purchaſed in truſt for the appel. 
in lant Thomas, the elder, and that Reyhill was 
0 purchaſed for Thomas the elder for life, with re- 
g 


mainder in. fee for the appellant Thomas the 
younger; and the appellants Thomas the elder 


of and Thomas the younger claimed the benefit of 
cl, theſe purchaſes as made for them in 00s manner 
lee deſcribed by Nicho/as, 

to | | 
the Iſue was joined in the cauſe and witneſſes 
df were examined on both ſides, and among vari- 
uc- ous other things, an acconnt book was proved 
| to in which old Thomas Redington had entered the 


ſums paid to his ſon Michael, who ſigned a ſet- 
tlement in that book, and alſo a receipt dated 


of his child's portion. There were ſeveral re- 
ceipts in the ſame book ſigned by the appellant 


| RevDinge 


in 1167 for 29651. 118. 8d. received an account 
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1794 Thomas the elder, upon the foot of an annuity 


| 8 paid him by his father. One of the tenants of 
3 Reyhill depoſed, that after old Thomas entered 


jr: into poſſeſſion of part of the lands, he (the te- 
ron. nant) applied to him for a licenſe to burn part 


of the ſoil of his farm, that old Thomas anſwer- 


ed, he had no power to grant any ſuch licenſe, 


as the eſtate belonged to his ſon Michael who 
was not then in the kingdom, and that he only 
held the poſſeſſion for n | 


On the part of the appellarits it was proved 
by the teſtimony of the ſubſcribing witneſs to 
the bond for 25,0001. that Thomas, the grand- 
father at the time of the execution of the bond, 
and in thepreſence and hearing of Michael, had 
declared that the agreement for the purchaſe of 
Reybill was intended for the benefit of Thomas, 
the grandfather, during his own life, and at. 
terwards for the uſe of the appellant Thomas the 
grandſon, and alſo that Thomas the grandfather 
made ſimilar declarations at various times, ſub- 
ſequent to the execution of the bond, refpeQ- 
ing the intention with which the agreement had 
been made for the purchaſe of the lands. lt 
was alſo proved by the teſtimony of other wit- 
neſſes, that Thomas the grandfather, ſhortly af. 
ter the purchaſe of the lands of Cabirowen, bad 
declared to them, that Michael had ſo purchaſed 
the lands, in Trult for the PI T homas ths 
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fon, and that the agreement for the purchaſe of 


ſtated in the appellant's anſwers, And the 


ſame witneſſes alſo proved, that Michael had 
| himſelf in the year 1774, declared that he had 
| nothing to do with the lands of Cahirowen, and 


that his name had been only made uſe of "wy his 


father, as a truſtee. 


The cauſe was heard upon the 26th 27th and 
28th of February and 1ſt of March, 1993, when 


| the Lord CHANCELLOR was pleaſed to reject 


the evidence of. the declarations and the parol 
evidence offered on the part of the appellants, 
ſo far as it tended to eſtabliſh any title in the 
appellants, Thomas the elder, or Thomas the 
younger, and his Lordſhip decreed the reſpon- 
dent intitled to the benefit of the articles dated 
gth October 1771, executed between Francis 
and Nicholas Darcy, and Michael Redington, 
that defendant William Darcy execute a convey- 
ance of the lands of Reyhill to the reſpondent, 
on payment of the balance (if any) remaining 
of the 12,5621, 148. 101d. the conſideration 
money mentioned in ſaid articles; that the maſ- 


ter aſcertain ſuch balance, and appellants, the 
executors of Thomas, deceaſed, to pay it with- 
in a month after the report confirmed: That 


appellants, the executors, do aſſign the ſeveral 
jneumbrances affecting Reyhill, to the account- 


the lands of Reyhill had been made to the uſes 
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ant- general, to protect the lands for reſpon- 


were dent's benefit: — That an injunction Hue to 
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put the reſpondent in poſſeſſion of the lands of 
Reybill, and that the maſter take an account of 


the rents. and. profits of thoſe lands from the 


death of Thomas the father :—That appellants 
Nicholas and Thomas the elder, bring in the 
bond for 12,500l. and that it be cancelled :— 
That ſaid appellant Thomas the elder, hand over 


to reſpondent. the conveyance of the lands of 


Cabirowen, dated 29th of June 1771, and exe- 


| cute to reſpondent. a counterpart of the article 


of ad of Auguſt, 1771, and that reſpondent 
have his colts. againſt appellants Thomas the 


elder. and. Thomas the younger to be taxed by | 


The — was brought as well to reverſe 
the deciſion rejecting the evidence, as the de, 
cree. 


The 3 General and Mr. Panſenly for 
the appellants, contended, that the decree 
ought to be reverſed in toto, and if they did not 


| ſucceed in eſtabliſhing that, they would at leaſt 


ſhew that the decree was erroneous in ſome 


: particular parts, with reſpect to which the houſe 


would give the appellants relief, The decree 
may be divided into three parts: the firſt, relates 
to the e of Cahirowen ; the ſecand, to the 
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agreement for Reyhill, and the third, to the 
bond for 25,0001. But the main point to be de- 
termined is, whether thoſe purchaſes made by 
the money of Thomas the grandfather, in the 
name of Michael his fon, to which fon the 


deeds of conveyance were executed, were for 


the advancement of the fon, or in truft for the 
father :—The queſtion, whether a truſt or an 
advancement is in every caſe a queſtion of inten- 
tion: what was intention of the man, who paid 
the money at the time of the purchaſe made? 


Is the queſtion for every Court of juftice in fuch 


cafes to determine; and all other rules which 


| which may be collected from the cafes in the 


books upon this fubjeQ, are rules of evidence 
merely; rules formed and growing out of a 
long ſeries of decifions, in which judges who 
have tried cauſes of this fort, have endeavoured 


to eſtabliſh creterious by which to aſcertain the 
intent of the party purchaſing, upon a due exa- 


mination and compariſon of thoſe ſeveral caſes, 
and upon an endeavour to reconcile the diſcor- 


| dant parts, the reſult, it is hoped, will be fa- 
| vourable to the appellants. 


The firſt cafe upon 
this ſubje& is Scroop v. Scroop, 1 Cha. Ca. 27. 
determined by Lord Clarendon, an. 166 3- This 


© that the purchaſe muſt be intended an ad- 
vancement for the ſon, and not preſumed a truſt 


ullels detlared fo,”—It was argued, that the 
" 
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caſe has been relied upon by. the other ſide, | 
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1794 meaning of the Court in that deciſion was, that pate 
Rz>ine. that there muſt be a poſitive declaration of the the 
— intention of the father, at the time of the pur. ber 
Rr chaſe made, that it was a truſt, and not an ad. a ſt 
"ou vancement; but it will appear from other caſes, tion 

that the deciſion cannot be ſo underſtood, or So 1 

even if it were ſo underſtood, it has been over. pron 

ruled by many ſubſequent authorities, which can 

7 ſhew, it is not neceſſary that at the time of the chaſ 
N purchaſe made there ſhould be an abſolute and with 
direct declaration of the truſt in favour of the a8 n 

father. The next caſe is Binion v. Stone, + Ml iran 


Freem. 169. by the ſame Chancellor in the ſame Cha. 
year, There a purchaſe by Sir G. Binion in the fame 
name of his ſon, five years old, was. decreed a whe! 
truſt for the father. The next caſe is Grey v. ſon, 
Grey, 1 Cha. Ca. 296. Finch 338, an. 1666, adva 
determined by Lord Notting bam as able a judge ther 
as ever ſat in a Court of Equity. After ſtat- ¶ thou; 
ing the pleading, his lordſhip ſays, it is a pre. the t 

ferment for the ſon, becauſe between the father decla 
and ſon, the blood-is a ſufficient confideration The. 
to raiſe an uſe to the ſon, and in all caſes what- ſel, 
ſoever where a truſt ſhall be between the father I was x 
and ſon, contrary to the conſideration, and ope- lf chaſe 
ration of law, the ſame ought to appear upon name 
very plain and coherent and binding evidence.” Ml granc 
But, © ſays his Lordſhip,” it is true, where Bi a ſo: 

a ſon is married in the life time of the father, and Wi n 
by him fully advanced, and in 4 manner .emanci* if a fa 
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the name of the fon, may be a ru, for the fa- 2 
pur ther, as much as if it had been in the name of 2 
ad. 2 ſtranger, becauſe in that caſe, all preſump- Revrne- 
les, tions or obligations of advancement ceaſe.” “ 
, Or So that this very caſe ſo much relied upon as 
ver proving that nothing ſhort of direct evidence 
hich can raiſe a truſt, does admit that where a pur- 
* the chaſe.is made in the name of a ſon emancipated 
and with the father's money, it is conſidered a truſt 
* the as much as if it had been in the name of a 
1c, 2 ſtranger. The next caſe is Elliot v. Elliot, 2 
ſame Cha. Ca. 231. an. 1677. determined by the 
n the lame judge. His Lordſhip there agreed, © that 
ed a where a father purchaſeth in the name of his 


rey v. ſon, it hath been frequently decreed to be an 
1666. advancement, and not a truſt, though the fa- 
judge ther take the profits and keep poſſeſſion, and 

ſtat - though the father after ſuch purchaſe declared 


a pre the truſt, yet it is not good unleſs the truſt be - 


declared before, or at the time of the purchaſe.” 


ſel, but the opinion of the Court ſhews what 


chaſe in that caſe by the grandfather in the 


a ſon formerly married and provided for, 
and a ſon unprovided for. In the latter caſe 
if a father purchaſed land in the name of a ſon 

= and 


The cafe does not report the argument of coun- 
| was meant, for his Lordſhip decreed the pur- 


name of his grandſon. to be a truſt for the 
grandfather, and he took the difference between 


as 
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3 ſhall be taken not to be a truſt t ſupra, but to 
ron be an advancement or proviſion for the fon, 
Kine. becauſe the father is under an obligation of du. 
ron. ty and conſcience to provide for his child in fuch 
caſe; but after he hath provided for him, he is 
under no farther obligation to provide more 


truſt his child. And this difference I take, and 
fhall always obſerve, and the probf is defectiue ts 
alter the caſe.” Out of this caſe has ariſen one 
of the rules of evidence for inveſtigating the in- 
tention of the parent at the time of the purchaſe 
made, namely, whether it be made for a ſon 
provided for or unprovided for. In the latter 
the purchaſe ſhall primd facie be intended an ad- 
vancement, but after proviſion made, the pre 
ſumption is the other way, and the purchaſe 
being with the father's money, fhalb be a truſt 
for him, and Lord Nottingham ſays, that the 
proof was defeCtive to alter the caſe; the means 
ing of which muſt be, that where a purchaſe is 
made in the name of a provided for fon, there 
it lies upon that ſon, or his heir claiming the 
benefit of the purchaſe to ſnew by direct and 
cogent evidence that the purchaſe was made fot 
his benefit, becauſe the preſumption of law is 
againſt him. The proof was defective to alter 
the caſe; that is, the proof was defective to 
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take 
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than for a ſtranger, and elſe no father could 


fon 
atter 
n ad- 

pre- 
chaſe 

truſt 
xt the 
nean - 
aſe ü 
there 
ig the 
de fot 
law is 
o alter 
tive t0 


1d not 
take 


Caſes in Parliament. 


take effect in that inſtance, which pre- 
fumption was that it was a truſt for the grand- 
father. With regard to the amount of the pro- 
viſion, Lord Nottingham is filent, and there is 
no caſe that can be found, in which a judge 
has gone into a conſideration of the amount of 
the proviſion, becauſe that is matter always in 
the diſcretion of the parent, who may think a 
large proviſion neceſſary for one child, and a 
moderate proviſion' for another. He is under 
no moral obligation to make the ſame proviſion 
for all; and in the cafe at bar, T. Redington 


might have thought 3o00l. a ſufficient proviſion - 


for Michael. "Thoſe caſes which have been cit- 
ed carry the doQrine of advancement further 
than any other, yet they admit that where a ſon 
is married, out of the houſe of his father, or 


provided for, and in a manner emancipated, he 


is to be conſidered as a ſtranger, and where a 
purchaſe is made with the money of the father 


in the name of ſuch a ſon, no Court will pre- 


ſume it an advancement for that fon. The 
next caſe is Ebrand v. Dancer, 2 Cha, Ca. 26. 
an. 1680. There a grandfather took lands in 
the name of his grandchildren, their father be- 
ing dead, and they were adjudged to be provi- 
ions for the grandchildren, becauſe their father 
being dead, they were under the immediate 
care of the grandfather. That caſe confirms 


the propoſition of the other caſes, conſidering 
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it an advancement only where the parent is un- 
der a moral obligation to provide for the child. 

The father being dead, the grandfather was 
obliged to provide for them, being their natu- 
ral guardian. The next caſe is Jennings v. Sel. 

leck, 1 Vern. 467, an. 1687. The Lord of a 
Manor made a leaſe of. certain premiſes, part of 
the Manor, to his daughter for 99:years ; he 
afterwards ſold. the Manor to the defendant, 


who claimed it diſcharged; of the leaſe, this was 


decreed to be an advancement; of the daughter. 


But that determination was made, becauſe there 


was no proof of any. proviſion for the daughter, 
and ſhe was an infant at the time the leaſe Way 
made. The next caſe ſhews what the meaning 
of the Court was in fact: —It . is. Mumma v. 
Mumma. 2 Vern. 19. A father purchaſed a co- 
pyhold tenement in the name of his ſon, an in- 
fant.about eleven years old. -The father after- 
wards laid out 4col..in improvements, and en- 
joyed during his life, and having ſurrendered to 
the uſe of his will, deviſed to his wife for life, 
and afterwards to his younger children. The 


: Chancellor conceived, that the eldeſt ſon being 


an infant at the time of the purchaſe, though 
the father did enjoy during his life, that the 
purchaſe was an advancement tor the ſon, and 
not a truſt for the father. The Court decided 


plainly upon this principle, that the poſſeſſion 
of the father was no evidence of the purchaſe 
being 
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being intended for the ſon, becauſe he was in- 
capable from his infancy of enjoying the poſſeſ-- 


fion himſelf. Though the father continued in 


poſſeſſion, and though that raiſed a preſump- 
tion that the property was in him, and that the 


purchaſe was a truſt, and not an advancement, 
yet the child in whoſe name the purchaſe was 


made being incapable of enjoying the poſſeſſion, 


the poſſeſſion of the father, the natural guar- 


dian, was conſiſtent with the notion of ad- 
vancement. This caſe then furniſhes another 
rule for inveſtigating the intention; that where 
the poſſeſſion of the father is inconſiſtent with 
the idea of advancement, it ratſes a preſump- 
tion, that it was a truſt, and not an advance- 
ment; but where the poſſeſſion of the parent 
is conſiſtent, as in the caſe of infancy, or par- 


ticular diſability ariſing from any exiſting law; 
or the particular circumſtances of the child; 


there it ſhall be an advancement, and ſo vice 
verſd. The next caſe is Ward v. Lait, Prec,s 
Cha. 182. where a bond executed by a father 
to his daughter was decreed a truſt for himſelf. 
The next caſe is Lamplugh v. Lamplugh, 1. P. 
Wris: 111. an. 1709. where a purchaſe by a 
father in the name of a ſon, and a truſtee was 
decreed to be an advancement, becauſe the 
lon was a minor, and though the father re- 
mained in poſſeſſion, yet that was conſiſtent 
with the idea of advancement, and the father's 
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taking the profits was conſidered to have been 
done. by him as the natural guardian of the 
child. The next caſe is Lloyd v. Read, 1 P. 
Vr. 607. a grandmother. purchaſed annuities 
in the name of a grandchild, which were de- 
creed a truſt for the purchaſer, and Lord 
PaxkxzEx ſaid, that the caſe might have been 
different, if the grandmother or parent had 


made ſuch a purchaſe in the grandchild or 


child's name, and taken the profits during the 
mfancy only of the child, for that wou!d have 
been no evidence of a truſt for the parent.— 
Secres, if the parent had taken the profits after 


the child's coming of age, and when of diſcretion 


to claim his right.” The next cafe is Taylor v. 


Taylor, 1 Ark. 386. an. 1737. It recognizes 


the ſame principle, the ſon being an infant at 
the time of the purchaſe, it was decreed an ad- 
vancement for him. The next caſe is Pole v. 
Pole, 1 Veſ. 76. an. 1147, decided by Lord 
HarDwicke and is much in favour of the ap- 
pellanits. A father there fold an eſtate and took 
ſecurity for the money in the name of his ſon ; 


the father received the intereſt and great part of 


the principal without any oppoſition from the 
ſon, who wrote receipts for the intereſt. Lord 
HarDWICKE faid, © no doubt where a father 
takes an eſtate in the name of. his ſon, it is to 


be conſidered as an advancement, but that is 


liable to be rebutted by fubſequent act. The ſon 
knew 
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knew that his name was uſed in the mortgage 
deed, and muſt bave known, whether it was for 
his own intereſt, 'or only as a truſtee for the fa- 
| ther, and inſtead of making any claim, his act 


are very ſtrong evidence of the latter.” The next 


caſe is. Stileman v. 4ſbdown, 2 Ath. 477, where 
Lord HARD wick uſes theſe emphatical words, 


- © I have thought the caſes have gone full far 


& enough in fa vour of advancements, and 1 ought 
not to carry it further,” There the father 
had made a purchaſe in his own name and that 


of his ſon jointly, which was decreed to be a. 


truſt for the father, and Lord Hax DwWIC RE allo 
ſaid, * that the father might have other reaſons 


for purchaſipg in joint-tenancy, namely to Pre. 


vent dower upon the gate, and gther charges.” 


Theſe are all the caſes upon the ſubject, and 
it appears from them, that a ſon may be a truſtee 
for his father, where a purchaſe i is made in the 
name of the former, It is not neceſſary to have 
direct teſtimony, that the ſon was a truſtee ;, be- 
cauſe if it were, no queſtian could eyer ariſe in 
caſes of this ſort, for the truſt being duly' de- 
clared would preclude all queſtions whatever.— 
The queſtion then being, what was the in- 

tention of the party who paid the money?“ 
Thoſe caſes have been cited, as furniſhing cer- 
tain rules for aſcertaining that intention. Fifi. 
The poſſeſſion continuing in the man who paid 
the 
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the purchaſe money, that ſhall be conſidered a3 


the ſtrongeſt evidence of his being the actual 
proprietor. The object of a parent making a 


purchaſe as an advancement, may be explicitly 
declared by giving to the child the poſſeſſion of 
that which was purchaſed for his advancement. 


Inſerting his name in the deed of conveyance is 
an equivocal act, and will not maintain the 
child; therefore where the father remains in 
poſſeſſion and enjoyment of the rents, more el. 
pecially after the ſon arrives at full age, that is 
deciſive, according to the firſt rule, that the 


purchaſe was not intended as an advancement. 


Elſe, why are the judges ſo obſervant of the in- 
fancy of the child? It is not to repel the pre- 
ſumption ariſing from the poſſeſſion continuing 
in the father; and the reaſon is aſſigned, be- 
cauſe during the infancy, the father is the na- 
tural guardian, and therefore his poſſeſſion re- 
buts the preſumption. Where the poſſeſſion has 
continued in the father, and could not be ac- 
counted for and reconciled to the idea of an ad- 


vancement in the ſon, Courts of Equity have 


thrown the proof of an intention to Advance 


| upon the 71 


Another rule is, BY et the child WY been 
provided for, forisfamiliated, or emancipated, 
married, or has aQed for himſelf, there a pur- 
chaſe in his name, and the money being paid 
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by the father, is in preſumption of law for the 
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benefit of the father; and it is neceſſary for the n 


child to repel that preſumption by direct evi- 


TON 
againſt 


dence of an intention to advance. To a child Rrrixe- 


in that ſituation, the parent owes no particular 
obligation; he has complied with his natural 


duty; he has made that proviſion which he 


| thought: fit, and there is no caſe in which a | 
Court has compared the amount of the father's 


property with the amount of the advancement. 
Apply this doctrine to the preſent caſe At the 
time the purchaſe was made, Michael was of full 


age, married, had many children, and had re- 
ceived a proviſion Ha receipt is proved in the 


cauſe for 3000l. The words certainly are, © on 
account of my child's portion,” —which may ad- 
mit of two conſtructions they may mean in 


Full for my portion; or, in part payment only. 


As to the conſtruQion which ought to be put 
upon them here, it muſt ariſe from the circum- 
ances in the cauſe. The letters from Michael 
to his father prove, that at the time-of writing 
them, he was in the deepeſt diftreſs ; obliged to 
leave the kingdom on account of that diſtreſs ; 
he even intended to take his wife and children, 
or at leaſt to ſend for them. It is ſurely very un- 
likely, that if he conſidered himſelf intitled, 
from his father, to a further proviſion, that he 
would nat at that time have made ſome demand 
of it. He would ſcarcely quit the kingdom, if 

| intitled 
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intitled to a property of ſuch value to ſeek 


— for his bread,” as he ſays himſelf in one letter, 


leaving his ith and children, either to ſtarve, 
or to follow his fortunes in another country. 
If he were intitled, it could hardly be ſo ſecret, 
that not one friend ſhould know of it. French, 
to whom, Michael aſſigned his property, is not 
examined, to ſhew that he thought Michael in- 
titled ;—and ſurely the brother-in-law, and 
principal creditor of Michael, could hardly be 
ignorant of ſuch a circumſtance, tending not 
only to ſupport Michael's credit, but alſo to 
ſupport his wife and children. 


It was argued for the reſpondent below, that 
it could not be ſuppoſed old Thomas would 
have gone out of the world without making a 
proviſion for Michael, or doing ſome act to 
ſhew, that he conſidered Michael intitled to 
ſome ſhare, if he had not imagined, that the 
purchaſes were made for Michael, and not for 
himſelf. There is no reliance to be placed up- 
on that ſuppoſition, becauſe if the decree be 
affirmed upon the notion, that the purchaſe 
was made for Michael, not one of the younger 
 ehildren will be in the ſmalleſt degree benefited 

by it. The reſpondent, the eldeſt ſon, takes 
the whole intereſt, and not another child is re- 
lieved by the adjudication. Therefore there is 
no ſtreſs to be laid upon what he thought or 
intended 
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intended: —he might have thought he made a 


ſufficient proviſion 3+ why he thought ſo, is not 
a ſubject for diſcuſſion here. 


When the account was ſtated between Michael! 


pears, that the bond for the purchaſe money of 
| Cabirowen was paſted upon the ſame day, and 
an inſtrument, promiſing a leaſe to Thomas, the 
brother, at 280]. a year, (which was leſs than 
che intereſt payable on the bond) was executed 
on the ſame day. For what purpoſe could they 
be executed? The bond could be executed for 
no other purpoſe, but to protect old Hamas in 
the eſtate. If the eſtate were Michael's, he 
needed no protection; he was a proteſtant; and 
though ſtreſs has been laid upon his conformity, 


this eſtate in the ſon, yet in truth, the conformity 
took place near three years before any purchaſe 
was made in his name. It is attributing it to a 
very long proje d ed ſcheme to ſuppoſe the father 
made him conform ſuch a length of time be- 
fore he purchaſed any property. There is no 
proof, for what particular -purpoſe he applied 
to the ſon to conform. But no purchaſe being 
mace for three years after, it is unreaſonable to 
preſume it was for that purpoſe, Then why 
execute the bond and the agreement for a leaſe? 
Michael being a proteſtant, apprehended no at- 


and the father and the receipt paſſed, it ap- 


as if it were brought about by his father to veſt 


tack; - 
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tack, or diſcovery. If the eſtate were intend. 


ed as an advancement for him, he was intitled 
the moment the deeds were executed; nothing 


could diſtreſs him; he might have immediately 
called ſor the poſſeſſion. 


Old Thomas, although there is no proof that 


he was à papiſt, yet being married to a papiſt, 


and having educated his children papiſts, was 


apprehenſive that he might be deemed a papiſt, 


and if the purchaſes were made in his own 


name, they might be diſcoverable under the 
popery laws.— This obſervation is made for 
two reaſons; — iſt. if he conſidered himſelf lia- 
ble to the popery laws, he would have taken 
care in all acts to ſecure himſelf againſt them: 


It has been argued, that no truſt can be raiſed 


in favour of a papiſt; but a Court of Equity, 
before it determines that, will require the 
ſtricteſt legal proof, that he was actually a pa. 
piſt; becauſe in Equity, and Conſcience, if the 
money was paid by the man, he is intitled to 
the property, and Equity, acting upon the caſe, 
will never defeat the truſt unleſs prevented b) 
law and bound by it. — 2d. by the leaſe to 70. 


mas the appellant, for 280l. he had the highel 


legal intereſt in the land which he could hold, 
he being a papiſt; then the execytion of the 
bond was a declaration of truſt by Mzchael 10 
ſecure the fee to old Th mas, or the perſon, (0 

| whom 
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whom he ſhould give the lands. At that time, 
Michael was not in diſtreſs. He began to fail 
in 1774; the date of that bond is Auguſt, 
1771, near three years before; therefore it can- 
not be preſumed, that Michael could execute an 
inſtrument to fave an eſtate from creditors, 
when in fact he did not owe any debt whatever. 
Therefore it mult be preſumed, that it was for 
the purpoſe of declaring the truſt, 


Streſs has. been laid upon the circumſiance of 
Thomas the elder, the appellant, obtaining a 
culodiam againſt the lands, upon the departure 
of Michael. That was exactly the uſe it was 
natural he ſhould make of the bond; becauſe 
Michael being gone, Thomas would apply that 
bond to protect the eſtate from diſcovery ; the 
original intent of the bond being to ſecure the 
eltate for old Thomas. | 


It was ſaid in the Court below, that it is dif. 
ficult to ſay how far Micbael's reſpect for his fa- 
ther might have carried him. He might have 
bad a very high veneration for his parent; but 
it is ſcarcely poſlible to ſuppoſe, that his filial 
piety could riſe ſo high as to ſtarve himſelf and 
ſee his wife and numerous children ſtarving 


that any veneration he might entertain for his 
lather, could: have induced him to leave the 


| Kingdom 


with him. It is ſcarcely poflible to ſuppoſe, _ 
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1794 | kingdom as he did. This circumſtance there. 
fore raiſes a neceſſary implication, that the pur. 

"ox. Chaſe was a truſt for the father, and not an ad. the 
Bing. Vancement, and poſitive proof is requiſite to re. 3 
en pel that implication. 1 
In making an advancement for a child, the Rep 

father may be prompted either by peculiar af- op: 

fection for that child, or by a conſideration of and 

the particular wants of that child. There is mo 

not any proof here, that old Thomas ever enter- 7 

tained any peculiar affection for Michael; on 92 

the contrary, there is ſtrong evidence, that he Th 

did not. And as to want, it appears, that 85 

Michael left the Kingdom in abſolute want, and 5 ; 

yet, if the reſpondent's cafe be credited, he * 

was at that time intitled to eſtates which would * | 

make him a much richer man than any of his 5 ; | 

brothers. has ; 

5 i | Ts | purch 

As to Cabirowen, the whole intereſt was not 4a 

purchaſed at once, 3.5001. was firſt paid. It WF ＋ 

that were intended for Michael, it was a pa). oa 
ment of ſo much to him, aud he then wanted bo int 
ſo much leſs than he did before; he was ſo far "ou 

provided for, and yet the argument is, that the "i of 
next purchaſe, a leaſe valued at 1, 800l. ws thoſe x 

| alſo an advancement, although he had then . 
been advanced 3000l. money received by bin if the; 
and = 55 " paid for the purchaſe of the inhe-W, "Om 
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5 tance. Then ſuppoſing all this intended for 1794 
je the advancement of Michael, the amount is 2 


more than 8000l. that might be ſuppoſed a rea. 10 
ſonable proviſion, and yet the argument is, that Wn 
having been thus advanced, the purchaſe of 


Reybill, made for 1 2,000l. was alſo an advance. 


O Te 


oy ment for the ſame ſon. The richer he grew, 
wg and the better the proviſion was which was 
3 made for him, he became anxious for more, 
We and the father was ſtill bound to provide for 
1; on 1 55 
nat he * . 
g's The purchaſe of Reyhill was not immediately 
5 * completed, nor were deeds of conveyance exe- 
25 bo cuted; it was merely an equitable article, and old | 
1 Thomas having made his will, bequeathed his per- i 
of hi ſonal eſtate according to the particular directions; 
| and the reſpondent ſeeks to have a fund, out of 
that perſonal eftate, applied to make good the 
8 nn baſe of Eil for his benefit, and it has 
wa” deen fo decreed. But even ſhould the Houſe 
* be of opinion, that the article for Reybill was 
= Intended for the benefit of Michael, he could 
ll be intitled to nothing more than the contract 
1 elf he can have no right to take the affets 
wg out of the hands of the repreſentative, or from 
2 thoſe to whom it has been bequeathed, to make 
| bs him good a purchaſe for his own uſe —At the time 
e inheri ol the agreement 7ool. was paid. If that be an 
2 * advancement for Michael, it was only this; — 


the 
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the agreement and part payment of the purchaſe 
money; that was all Michael could claim, for 
there is no inſtance of a ſon being decreed any 
thing as an advancement but a veſted in. 


tereſt ;—There is no inſtance of any thing exe. 


cutory being decreed as an advancement ; and 
there are good reaſons for it: —in the caſe of an 
actual purchaſe, the ſon would know the amount 
of the proviſion made for him, and would regu- 
late his affairs accordingly ; thoſe having deal. 


ings with him would know it, and conduct 


themſelves accordingly; ; but matters merely 


| executory can furniſh no ſuch ſatisfaction.— 


This is a point, which was not made below, nor 
has any caſe been diſcovered upon it; but from 
the nature of the thing, an executory agree. 
ment cannot be decreed an advancement. The 
firſt principle of advancement is, that if a bil 
be filed againſt the father and he confeſs the pur. 
chaſe was intended as an advancement, the fon 
ſhall have a decree for the benefit of the purchaſe. 
But ſuppoſe in this caſe, the father changed his 
mind with regard to the agreement, could 


Equity compel him to go on, in favour of the 


child ?—The party with whom the - agreement 
was made might. file a bill for a ſpecific execu 
tion, but could the ehild compel it! ? 


It is ſaid the eldeſt ſon diſclaims ; but th 
executor and thoſe intereſted in the Pecuniarſ 
legacis 
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ale legacies do not; and if this decree hold, their 
fund is diminiſhed. Suppoſe the agreement de- 
ſerted, old Thomas would be at liberty to pur- 
chaſe aſſignments of the charges affecting the 
lands, and his executor and deviſee are at liber- 


and ty to claim them as perſonal eſtate, 

f an | 

ount Great weight has been laid upon the diſ- 
egu- claimer of Nicholas —Certainly, ' the general 
deal. rule is, that where a truſt reſults it goes to the 
duc heir at law. But Eyre, Ch. B. ſaid in Minet v. 
erely Vetar, that in every caſe, a party muft recover 
YN from his own ſtrength, and not from the weak- 


„ nor WF neſs of his adverfary. How is the caſe here? 
from The heir of Michael is out of poſſeſſion :—pol- 
agree · ſeſton is in every caſe, primd facie a good title, 

The and if another claim the poſſeſſion, he muſt 
a bill ew a good title in himſelf. If this poſſeſſion 
ne put. be a title primd facie, it is incumbent upon the 
the ſon heir of Michael to eſtabliſh this fact, that the fa- 
rchaſe. ther did intend this eflate for Michael, and if 
ged h the Houſe be not convinced of that, they will 

could never diſturb thoſe who are in poſſeſſion. Sup- 
of the poſe Nicholas had ſaid in his anſwer, that his 
-cement father had purchaſed, not for Michael, but in 


execi· unuſt for himſelf, and ſuppoſe Nicholas in poſſeſ. 


lon, would it not be incumbent upon Michael's 
Ibeir to ſhew, that the land was not purchaſed in 
rſt, but was an advancement? A perſon 
caining againſt the heir muſt ſhew a title para- 

| mount 
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mount the heirſhip. Here are other perſons, 
not heirs; but the heir ſays, the eſtate is right- 
ly in them ;—is it not incumbent upon the heir 


of Michael, claiming againſt them, to prove a 


title ?—The-appellants claim nothing; they reſt 
upon their poſſeſſion, and thoſe claiming __ 
them muſt eſtabliſhRheir title. 


It is ſaid, it muſt be either an advancement, 
or a truſt ;—true, but the reſpondent, to intitle 
himſelf, muſt ſhew it to be an-advancement ; 
he muſt begin with proving that, and the parties 
in poſſeſſion are not obliged to prove it a truſt ? 


Tt has been ſaid, that no truſt can be preſum- 
ed apainſt the popery laws; and if the father 
were a papiſt, the Court cannot preſume a truſt 
in his favour. But there is no direct proof of 
his being a papiſt, and the Houſe is under no 
neceſſity of preſuming him ſo ; therefore when 
he paid the money, no incapacity will be pre- 


famed. But the preſent decree goes further; 
for it not only refuſes to raiſe a truſt in the fa- 


ther, but actively aſſiſts the plaintiff below, 
Now, though a Court of Equity might conceive 
itſelf bound againſt what may be called the real 


_ conſcience of a caſe, yet it will not think itſelf 


bound fo. far as to aſſiſt a ſon in taking advan- 
tage of the diſability of his father, and deriving 
a benefit from his want of conſcience, This 

decree 
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decree not only refuſes to raiſe a truſt, but or- 


ders the bond to be cancelled, and all the title 


deeds to be delivered up. Equity ought to aſ- 


ſiſt the perſon who paid the money; from whom 
the valuable conſideration paſſed. An act of 
parliament may be imperative upon a Court, 
but there is no inſtance where Equity has done 


more than refuſe to raiſe the truſt ; it never aſ- 
fiſts the truſtee in taking advantage of a diſabi- 


lity by breach of his truſt. How then does the 
heir of Michae! appear ?—If this bond of 
12,0001, were entered into for the purpoſe of 
evading the popery laws, was not Michael a 


party to it? Has he not committed two frauds ? 


—1K. upon the laws; — ad. upon his father. 


With regard to any argument to be derived 
from the acts of the appellants themſelves, very 
little ſtreſs ſhould be laid upon them. This 
principle is indubitable:— that if the purchaſe 
were an advancement, it was ſo at the moment 
the purchaſe was made: lf a truſt, it was ſo at 
that time, and no ſubſequent acts, even of the fa- 
ther himſelf could have changed it. The father 
remained in poſſeſſion from the purchaſe, and 
there was no act of ownerſhip by the ſon, nor any 
poſſeſſion claimed until the bill was filed. the 
only act was the claim of dower by the widow ; 
it is ſtated in the anſwers—there is no other 
proof of i it; and the whole of the anſwers muſt 
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be taken together; the appellants ſay they were 
not ſerved with the writ of dower, and no de- 
fence was taken by them: — A third part was 
paid to the widow; it is admitted, but it was 
merely thro' friendſhip to ſupport herſelf and 
her children. The eſtate was nominally the 
property of Michae/, and a third part was 


thought to be a reaſonable proviſion for her. 


But it does not amount to an expreſs acknow- 


ledgment, that ſhe was intitled as out of his eſ- 


tate. Therefore the decree ſhould be reverl- 
ed, | | 


Mr. Bur/lon and Mr. Beresford for the re- 
ſpondent. The agreement for the purchaſe of 
Cabirowen and Reybill, having been originally 
made by Thomas the father in the name of his 
fon Michael, and the conveyance of Cahiraven, 
and the article of Reybill, having been both 
actually executed to Michael, the beneficial in- 
tereſt in both eſtates, primd facie belonged to 


him, and cannot be taken out of him, as a 


truſt for the appellants, but by cotemporary writ- 
ten evidence, ſhewing that the father, with 
whoſe money theſe purchaſes were made, in- 
tended them for the benefit of the appellants; 


and no ſuch evidence was offered on the part 


of the appellants.— Where a father purchaſes 
land in the name of a child, that can receive 
but one of two conſtructions ;—either it is a 


truſt 
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truſt for the father, or an advancement for the 


child. If it were a truſt in this caſe, it muſt 


have been a truſt, reſulting by implication of 
law, for the benefit of Thomas the father, from 
whom immediately the confideration moved ; 
but Thomas the father, inſtead of having ever 
claimed it as a truſt for himſelf is proved on 
the contrary to have acknowledged, by decla- 
rations concurrent with the written evidence of 


the ſame fact, that the lands belonged to his ſon 


Michael. The only perſon who could conteſt 
this was brought before the Court, viz. Ni- 
cholas, the eldeſt fon of old Thomas, and it is 
worthy of obſervation to ſee the defences ſet up 
by the three defendants. The will of old 
Thomas was not duly atteſted to pals real eſtates, 


and even though a truſt had veſted in Michael, 


the will could not convey it to Thomas the devi- 


ſee ;—there is · no evidence of any written decla- 


ration, and if any truſt reſulted to the father, it 


mult bein fee, and upon his death woulddeſcend 


to Nicholas; what then is his anſwer ? He ex- 
preſsly ſtates, that the intention of his father 
in the purchaſe was to create a truſt in the ap- 
pellant Thomas the elder as to one of the eſtates, 


and in the appellant Thomas the younger as to 


the other. This is a diſclaimer by the heir at 
law. 1 
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It has been ſaid that he did not diſclaim the 
truſt in favour of Michael. But if he had fo 


diſelaimed, would that decide the caſe in fa- 
vour of Michael, without other circumſtances ? 


Where the heir of the perſon, in whom it is 
ſuppoſed the truſt veſted, is called upon to ſet 
up his title, if he ſay he has no title; or that 
the title is in another, it is an effeQual diſ- 
claimer to all intents and purpoſes. What then 
is the caſe between the parties : This muſt 
have been a truſt for old Thomas and it deſcend- 
ed to Nicholas; — or it was an advancement for 
Michael and it deſcended to the refpondent. 
He ſays, © I call upon you, Nicholas, if you 
have a title, aſſert it.“ Nicholas ſets up no 
manner of title in himſelf, but in another. This 
therefore ought to put an end to the caſe. 


What is the anſwer of the appellant Thomas 
the elder ?—He ſays, that the purchaſe of Ca- 


hirowen was neither an advancement for 


Michael, nor a reſulting truſt for the father; 
but it was this; —“ it was a truſt for Themas 
the grandfather during his life, and after his 


death, it Was A truſt for Thomas the younger. ” | 


This is a ſpecies of truſt which never exiſted ; 
which they cannot name; for who ever heard 
of a reſulting truſt for life, with remainder for 
life, remainder over in fee to a third ? 


By 
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By the ſtatute 7 W. 3. c. 12. f. 1. all crea- 


tions and declarations of truſts of lands muſt be 
manifeſted by ſome written deed, or inſtrument 
ſigned by the party enabled to declare ſuch 


truſts, or by his laſt will in writing, or elfe 


they ſhall be void, and it is not in the preſent 
caſe pretended, that the creation of any truſt 


for the appellants, reſpecting the lands of Cabir- 
owen, or Veybill, is manifeſted by any writing, 


or otherwiſe declared according to the ſtatute, 
and if ſuch a truſt could be implied for Thomas 
the father, it muſt have defcended upon the ap- 
pellant Nicholas, his eldeſt ſon, but he never 


claimed ſuch a right in himſelf and has dif- 


claimed it by his anſwer. 


Then it was faid that the reſpondent ought 
to have ſuffered an equitable nonſuit in Chancery, 
and that though it is admitted that the appel- 
lants have no caſe, yet the reſpondent, having 
failed to prove his, ought to have no decree. — 
That is a queſtion which may be brought to a 
very ſhort diſcuſſion. It reſts upon what is the 


true rule in caſes of this kind. Three rules 
have been mentioned for the appellants, the 


firſt is admitted, but the ſecond requires ſome 
qualification; it may be ſtated thus: where 


< a father purchaſes land with his own money, 
« and the conveyance is executed in the name 


of a child, that is primd facie an advancement 
| for 
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* for the child.” And the queſtions whether the 
child be adult or not, or provided for, are 
merely matters of evidence which may be ar- 
gued upon in caſes between the heir at law of 
the father, and the fon allcging an advance- 


8 7 « K 
ment, to ſhew whether it be an advancement or 


not. All the caſes warrant the poſition, that 
where the father pays money, and takes the 


conveyance in the name of a child, it is primd 
facie an advancement of the child. The rule 


is grounded upon this :—antecedent to che ſta- 
tute of uſes, if a man made a feoffment of 
property without conſideration, no uſe veſted 
in the feoffee, if a {tranger :—but if a father 
at common law had made a feoffment of any 
part to a child, the conſideration, of blood and 
natural affection was a ſufficient conſideration 
at common law to raiſe an uſe and veſt the pro- 
perty in the child, From hence the rule has 
been adopted in Equity, that where a man pur- 
chaſes land with his own money in the name of 
a ſtranger, there is no conſideration to velt the 
eſtate, it is a reſulting truſt for the man who 
pays the money, and the weight of evidence is 
thrown upon the ſtranger claiming the land. 
But where there is a purchaſe in the name of a 
child, there is a ſufficient conſideration to at- 
tach it. A bare aſſertion will deveſt an eſtate. 
Here the eſtate veſted the moment the deeds 
were ſcaled, and the man claiming the eſtate 
| againſt 
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againſt the child in whoſe name it was purchaſ- 
ed, muſt come forward with clear decided proof 
of a truſt. 

There is another rule applicable to caſes of 
this kind. That whether the purchaſe ought to 
be conſidered a truſt or an advancement muſt 
be decided upon the evidence of facts, either 
antecedent to, or co-exiſtent with the act of 


purchaſe : nothing that paſſes after the deeds - 


have been ſealed, can alter the nature of the 
tranſaction; it is done, and at that moment, 
it muſt be either a truſt for the father, or an 
advancement of the child. Elliot v. Elliot, 2 
Ch. Ca. 231. See how ſtrongly this applies to 
the preſent caſe :—with regard to Cahirowen, 
there is not a tittle of evidence of any act done 
at the time of the purchaſeby Michael, or the fa- 
ther, which could be eyidence of a truſt for the 
latter. With regard to Reybill, the only act is 


the bond by Michael in 1774, which was long 


after the purchaſe. If the rule mentioned be 
law, that bond is as much out of the caſe, as 
if it had never been executed. 


But it is alleged, that theſe purchaſes are to 


be conſidered as made in trult for the father 


upon two grounds: —one is, that at the time 
of the purchaſes, Michae/ was to be conſidered 
as A ſon Xp for, and therefore the pre- 

ſumption 


I51 
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1794 ſumption is in favour of a truſt, iſt. It is an- 
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TON 
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ſwer ed, that the rule is not exactly ſo. But 


2dly. ſuppoſing it were, can it be ſeriouſly con- 
tended, that Micbael was provided for at the 
time of the purchaſe? To give any weight to 
that. argument, it muſt be taken thus ;—a fa- 
ther is ſuppoſed to have a natural affection for 
his child at the time of the purchaſe; here the fa- 
ther had made a conſcientious proviſion for his. 
ſon Michael, ſuitable to his (the father's) fortune 
and ſituation in life :—nothing ſhort of that can 
meet the legal idea of a provided for thild.— 
Now can that be ſaid here ?—The only ſum 
which Michael had received from his father was 
2,9651. paid in different ſums in the courſe of 
many years; and it is remarkable that the re- 
ceipt given for this ſum, upon a ſettlement of 
account, is not, for ſo much in Full for my 
child's portion, but on account of. This receipt 
therefore is deciſive evidence, that old Themas 
did not conſider that ſum, as a full proviſion 


for his ſon Michael ; and when the fortune of - 


old Thomas is compared with the ſum alleged 
as an advancement, and the eſtates he purchaſ- 
ed for his ſons Nicholas and Thomas, it will be 
impoſſible for any man to conceive, that the fa- 
ther thought AHichael a provided for child. 


But ſuppoſing he were provided for, fill the 


reſpondent contends, that .the purchaſe was 
prima 


f 
| 
| 
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primd facie an advancement for his father, and 
proof is neceſſary to deveſt it, and no ſuch 


proof has been adduced. A bond executed, 
at the very moment of the conveyance, to the 
father who advanced the money might be evi- 


dence of a truſt ; but it never has been argued 


before, that a bond executed to a ſtranger, 
months after the purchaſe ſhall create a truſt. 


What is there to connect it with the pur- 
chaſe? 


-But if there were any circumſtance to raife 
eyen a colour of a truſt, have not the acts of 


the. appellant Thomas himſelf deſtroyed ſuch 
an idea? There is no diſtinction as to the 
queſtion of truſt between the cafes of Cabir- 
owen and Reyhill; and as to Cahirowen, Thomas 


the father, and the appellant Thomas the elder, 


who now pretends to be the cęſtui que truſt of 


1794 
—— 
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that eſtate, by an act explicit and unequivocal, 


acknowledged in 1796, that Cahirowen was the 
eſtate of Michael; the appellant Thomas the el- 
der, having in that year, and-whilſt his father 
was in actual poſſeſſion of Cahirowen, obtained 
a cuſtodiam upon the bond for 5, 5ool. grounded 
on an inquiſition on the oath of twelve men, 
finding theſe lands to be the eſtate of Aichael; 
and the evidence to found that inquifition, muſt 
have been furniſhed by the appellant Thomas the 
etder himfelf, with the privity of his father ; 
defides which the recital in the conveyance of 

Cahirowen, 


© 
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purporting that the appellant Thomas the elder, 
had bid for theſe lands, by directions of, and in 
truſt for his brother Michael, is concluſive evi- 
dence againſt an implied truſt for the appellant 
Thomas, the elder, excluſive of his own repeated 
acts, in the voluntary payment of dower out of 
theſe lands to Michael's widow, which alone 


ought to be deciſive againſt any ſuch implica- 


tion. 


Beſides, comparing the fine paid by Thomas 
the father for theſe lands of Cahirowen and Key- 
bill, with the groſs amount of his perſonal eſ- 
tate in 1767, and at his death, theſe purchaſes 
were not more than a fair and equal advance- 
ment of his ſon Michael, who in 1767, 1770, 


1771, was the only ſon for whom the old man 


had not before made any proviſion in lands, 
who was then moſt likely to become the head 
or principal ſource of the family, and who had 
at his father's ſolicitation changed his religion, 
in order to qualify himſelf to take ſuch an ad- 
vancement. 


The conduct of Michael in quitting the king- 
dom is urged to ſhew that he was conſcious of 
the truſt, and- that if he thought himſelf en- 
titled to the beneficial intereſt of the purchaſe, 


he would not have written ſuch letters as he 


did,—ilt appears, that Michael was at all times 
animated 
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animated with the utmoſt filial veneration for 
his father, who was a man of auſtere character, 
addicted to the world, and fond of amaſſing 


money : Michael ſtood in confiderable awe of 


him, and Michael's misfortunes in trade might 
naturally have created diffatisfattion in the 
breaſt of the father, and the fon preterred 
quitting the kingdom to entering into an ex- 
penſive litigation with his father, until by the 
death, or happier circumſtances he might be 
enabled to aſſert his right. _ 


But if there were no other circumſtance, or. 
document in the cauſe, beſide the will of old 


Thomas, it would be-fully ſufficient to ſupport 


the preſent decree. He had been in the habit 
of purchaſing real eſtates for his {ons from 
1753; he was remarkably tenacious of proper- 
ty; it muſt be conceived that he perfectly well 
knew every requiſite attending the paſſing of real 
eltates :—if the appellant's argument be true, 
old Thomas might havEMowngthat he was ſeiz- 


Revincg- 

ToN 
againſt 

RE DIN- 
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ed of Cabirowen and Reyhill, and that Michael 
was but a truſtee yet this man, thus tenacious 


of property and acquainted with the manner of 
paſſing real eſtates makes a will, not atteſted by 
any witneſs. Therefore it is clear he did not 
intend to paſs any real eſtate by it; and when 
it is examined, it will be found to be a ſolemn 
declaration in writing, that he had before made 

a pro- 
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tune which he therein ſtates himſelf to have be- 
fore given to his ſons Nicholas and Michacl, 
muſt be underſtood to be of the ſame nature, 


and he had not before given Micholas any for- 
tune whatever in money; but it does appear, 


that he had before given him a fortune in land; 
therefore. by that expreſſion (as applied to 
Nicholas) he muſt have intended the /and, he 


had before given him; and furely that paſſage 


in his will, cannot admit of a different con- 
ſtruction with reſpect to Michael? Ihe teſta- 
tor could not ſuppoſe that 2,900l. was the good 
fortune he had formerly given ; he knew that 
fum was utterly ſpent, and gone ;—he had the 


wife and feven children of Michael in his houſe, 


and is it poſſible he could be fo depraved as to 
depart from the world, with thoſe ſeven chil. 
dren in bis bed-chamber, ſaying he had given 
them a good fortune, unleſs he meant the lands 
which he had purchaſed ? 5 


— 


The will ĩs alſo evidence to diſprove the afſer- 


tions in the appellants anſwers, that from 


Michaels imprudent marriage, and from his 
failure in trade, the father had cut him off; for 
from this will, the laſt ſolemn act of the old 
man's life, he appears to the hour of his death, 
to have entertained as great a degree of affec- 


tion 
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tion for bim, as for his eldeſt fon Nicholas; for 


he gives them each the ſame nominal legacy, 


and aſſigns the ſame reaſon, for not leaving a 


larger legacy to either, 


Ihe acts of old. Thomas at the time of the 
purchaſe of Reybill, in procuring the judgments 
againſt Darcy to be aſſigned to Michael, are 


evidence, correſponding with his parol declara- 


tions, and with his will, to ſhew, that that 
purchaſe was made (according to the import of 
the articles of 1771) for the benefit of Michael; 
and the deciſions of Courts of Equity ſeem to be 
uniform and concluſive, that unleſs old Thomas, 
(for whom alone any truſt could be implied by 
law) had declared the truſt, before, or at the 
time of the purchaſe (which it is not pretended 
he did) no declaration afterwards made, even 
by him, could be good or effectual; much leſs 
could a declaration of truſt by his eldeſt ſon, in 


favourof a younger ſon, who, before that pur. 
chaſe, had been ſuitably advanced by the father, 


be of any avail. 


But it is ſaid, that though the decree be not 


bad in toto, it is vicious in its parts ;—that 
though it may be right reſpecting the advance- 
ment, it is wrong reſpecting the bonds and the 
payment of the purchaſe money. But ſurely, 
if the decree be right in ſuppoſing that old 

050 c Thomas 
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Thomas intended Reybill as an advancement for 
Michael, nothing can be more clear than that 
in Equity and Conſcience, he was bound to pay 
the purchaſe money; otherwiſe it would ceaſe 


to be an advancement. By his will he expreſs. 


ly ſubjects his property to his debts and legacies; 
the balance of the purchaſe money is a debt, 
and therefore it is right to direct it to be paid 
out of the aſſets. Equity conſiders that as done, 
which ought to be done; and when the Court 
decreed an execution of the articles, it con- 
ſidered itſelf as acting upon the very day of the 


.agreement at which time the father was bound 


to pay the purchaſe money and conſequently his 


executor is now bound t. to pay it. 


With reſpect to the eee eee 


that Michael never received any value, or con- 


ſideration whatſoever for the bond for 12, 500]. 


or the bond for 5,500l. and neither of theſe 
bonds can, in law, or reaſon, be connected (as 
the appellants by their anſwer aim to do) with 
the purchaſes of Cahirowen or KReybill, as well, 
becauſe the amount of either bond doth not 


| correſpond with the price paid for either pur- 


chaſe, as becauſe neither bond agrees. with 
either purchaſe in point of time, for the pur- 
chaſe of Cabiroꝛen was as complete on the 22d 
of November, 1769, as the purchaſe of Reæybill 
was on the gth of October, 1771, and the firſt 

bond 
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r bond for 5,500l. was not executed till the 2d of 1794 
t Auguft, 1771, nor the bond for 12,5col. till iſt TS 
bp March, 1774, and the then declining circum- ron 
fe ſtances of Michael ſufficiently explain the pur- 1222245 
"=; poſe for which the latter bond was execute. 
K If theſe bonds were, as alleged by the appel- 

id lants, executed to elude the popery laws, they 

e, are in themſelves merely void, by the ſtat. 8 An. 

rt c. 3. 8. 17. TIED 

116 a i 

he Upon the whole, the conduct of the appel- 

nd lants has been moſt ungracious, and oppreſſive. 

his | As ſoon as the reſpondent had filed his bill, the 


appellants applied to Mrs. Darcy to ſet aſide the 
judgment in dower, and then to file a bill ſug- 
geſting that the agreement was waived and to 
annul that very deed, which they now pretend 
was a truſt for Thomas the younger. Theſe, 
proceedings in the name of Darcy were carried 
-on at the expence of the appellants, who 
are now ſeeking to deprive the reſpondent of 
the only proviſion made for him by his grand- 
father, mediately, or immediately ; a provi- 
ſion, which under all the circumſtances of the 
. caſe, the reſpondent might juſtly have expected, 
the appellants would have felt themſelves bound 
to ſubmit to, without contelt, as well from 
principles of honour and juſtice, as of huma- 
nity ; eſpecially as they themſelves have, from 
* the | 1 


160 


Caſes in Parliament. 


1794 the "hd of the ſame hand, derived great and 


Revina- 
Tox 
. 
Tom. 


ample fortunes ;—an attempt to defeat a pro- 
viſion ſo circumſtanced, by the aid of a Court 
of Equity, whoſe feelings, and whofe princi- 
ples, it ſeems to outrage, is unprecedented, 
and ought to be diſcountenanced. 


Lord CHANCELLOR. This cauſe I am forry 


to ſay, exhibits a ſeries of the moſt perſevering 


and oppreſſive litigation that has fallen within 


my obſervation. It appears, that a gentleman 
whom I ſhall diſtinguiſh by the name of old 
Thomas Redington, and who from the evidence 
in this cauſe muſt I think be taken to have been 
a papiſt, had in the year 1753 male iſſue, three 
ſons— the appellant Nicholas, the eldeſt, Michael, 
the ſecond, and the appellant Thomas the elder, 


dis third ſon—that he was a man poſſeſſed of 


a very conſiderable perſonal eftate, that prior 
to the year 1753, the appellant Nicholas had, 
at his expreſs deſire, conformed to the pro- 
teſtant religion and ſoon after his conformity in 
the year 1753, old Thomas purchaſed the lands 


of Leſſinalla and other lands, then of the year- 


ly value of between 6ool. and 7ool, in the 
name of the appellant Nicholas. Theſe lands 
were ſoon after limitted in ſtrict ſettlement 
upon his marriage, with remainders in ſtrict 
ſettlement in ſucceſſion to the other ſons of old 


| 7 homas. It appears that in the year 1763 old 
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| Thomas purchaſed the lands of Kilcornan, worth 


300l. a year in the name of the appellant 
Nicholas, in truſt for the appellant Thomas the 
elder, his third ſon, who then was and ſtill is a 
papiſt—and of theſe lands it is now admitted 


| that he is in poſſeſſion. It appears that Michael, 


the ſecond ſon, was reſident at Cork, and a 


trader, and that from the period when he firſt 
embarked in trade up to the year 1767, he had 
at different times received from old Thomas, his 


father, different ſums nearly amounting to 300ol. 
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and in 1767 this Michael did, at the expreſs de- 


fire of his father, conform to the proteſtant 
religion. It appears that in the year 1769, a 

decree was had in the Court of Chancery upon 
a bill of foreclofure for a fale of the lands of 
Cabirowen, and that the appellant Thomas the 
elder bid at the ſale had under that decree; in 
truſt for Michael his brother, who had recently 


conformed. The deed of conveyance which 


bears date on the 29th of June, 1771, has 
been read, in which it is recited in expreſs 


terms, that the appellant Thomas had bid at the 


ſale by the maſter in truſt fer Mirbuel, and in 
conſequence the lands are conveyed to him.— 
It is fully proved in the cauſe, that the appel- 
lant Thomas, the elder, acting by power of 
attorney from his brother Michael, affixed his 
name to this deed—it is admitted by the appel- 
lant Thomas the elder, that he charged his 

Vo“. III. M brother 
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1794 brother Michael with fifty pounds for the trou - 
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ble which he had taken in acting as his attorney 
in this tranſaction, but the proofs in the cauſe 


Revme- Are, that he charged him one hundred. And 


TON. 


upon what ground or principle the appellant 


Thomas the elder, can in contradiQtion to the 
recital in a deed to which in effect he is an exe- 
cuting party, and in contradiction to his own 


ſolemn acts ratifying and authenticating that 


" recital, at this day claim the benefit of that 
purchaſe as a truſt for him, is to my judgment. 


altogether inexplicable. 


It appears that theſe lands were then demiſed 


by perpetual leaſe to a man of the name of 
Donnellan, and that ſoon after the purchaſe this 
leaſe was bought in by old Thomas for 1, Sool. 
It appears alſo that at the time of the execution 
of the deeds of purchaſe old Thomas obliged 


Michael to execute a bond for 3, 600l. to the ap- 


pellant Thomas the elder. That bond was af. 


terwards cancelled, and Miabael executed ano- 
ther bond to the appellant Thomas the elder, 
for 5,500l. which ſum was made up in part of 


the original purchaſe money paid for the inhe- 
ritance of Cahirowen,—the ſum paid for Don- 
nellan's leaſe, and 1001: charged by Thomas to 
bis brother Michael for his trouble in complet- 
ing che purchaſe upon what ground the re- 
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maining 2o9l. was charged to Michael does not 


From the nature of this tranſaction it would 
ſeem, that old Thomas intended ſo far as 5,500l. 
the amount of this bond went, the appellant 
Thomas the elder ſhould benefit by it, and on 
the ſame day on which the bond bears date, 2d 
Auguſt, 1771, Michael did by defire of old 
Themas execute an article to. the appellant 


Thomas the elder by which he agreed to make a 


leaſe for g1 years of a part of the lands of 
Cabirowen at a' rent of 280l. which with the 
rent payable by Beqkin very nearly ballanced 
the legal intereſt payable on the bond. — One 
curious ground of this appeal is, that although 
Michael's bond for 5,5qol. remains with the 
appellant Thomas the elder, and although under 
that bond and the judgment entered upon it, 


be praceeded to an outlawry againſt Michael, 
and obtained a grant in ctſtodiam, in conſe- 


quence, of theſe lands of Cahirowen, although 
it is acknowledged that the conſideration of 
that bond was in part made up of the money 
paid by old Thomas for the purchaſe of Don- 
nellan's leaſe, yet that leaſe has not been de- 


creed a ſubſiſting leaſe for the benefit of the 


appellant Thomas the elder. It appears that 
ſhortly after this tranſaction with reſpect to the 
lands of l in Augy/t, 1771, old Tho- 
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mas Redington entered into a treaty with a Mr. 


Darcy for the purchaſe of the lands of -Reyhil/ 


in the name of his ſon Michael, and by articles 
dated gth O#ober, 1771, Michael covenanted 
with Darcy to purchaſe theſe lands from him 
for 12,500l. to which article the name of 
Michael was affixed by the appellant Thomas the 
elder under a power of attorney from him. 


Here it may be material to advert to a 


mſiſtatement in the appellants printed caſes 
which has furniſhed one ground of argument at 


the bar“ that in the month of June, 1779, 
when the purchaſe of Cahirowen was complet- 
ed, and in Ozfober, 1771, when this agree- 
ment was made for the purchaſe of Reybill, the 


e appellant Nicholas was not in this kingdom.“ 
From which it has been argued, that old Thomas 


could not have made uſe of his name in this 


purchaſe as a truſtee for the appellants. 7 homas 
the elder and Thomas the younger, and there- 
fore was obliged to uſe the name of Michael 
who was then his only proteſtant ſon reſident in 
Ireland. It is fully proved in this cauſe and ad- 


| mitted, that the appellant Nicholas returned to 


Ircland in the month of May, 1470, where he 
remained until long after October, 1771, 
therefore if the - argument could have any 
weight, the aſſumed fact, upon which it is 
founded, utterly fails. | 

. At 
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At the execution of the articles of the gth of 
October, 1771, 7ool. was paid to Darcy by old 
Thomas, and it appears that the judgment debts 
affecting theſe lands of Reybill did amount to, 

if not exceed the whole purchaſe money of 
12, Sol. From October, 1771, to May, 1974s 

Darcy remained in poſſeſſion of Reyhill, but 
during this period old Thomas Redington 
continued gradually to diſcharge the judgment 
debts affecting the eſtate, and took aſſignments 
of the judgments, not to himſelf but to his ſon 
Michael, which if any circumſtance were want- 
ing to ratify or explain his ſolemn act in enter- 
ing into this agreement for the purchaſe of Rey- 
hill in the name of Michael, would in my judg- 
ment amount to repeated and explicit avowals 


upon his part, that he meant the whole for his . 


benefit: but Michael continuing in trade, and 


old Thomas well knowing the critical ſituation 


in which every trader ſtands, with more cun- 
ning than honeſty, held the aſſignments in his 
poſſeſſion and never enrolled them in the proper 


# Courts. 


Thus matters reſted until March, 1774, when 


Michael became embarraſſed and was likely to 


fail in his credit. And then for his firſt time, 
old Thomas appears to have taken any ſtep to 


defeat his agreement for the purchaſe of Reyhill, 


ſo far as it might ne to the advantage of 
Michael 
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TON 


agann 
3 1 
rox. 
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Michael or his creditors. Then it was that he 
extorted from him a bond for the penal ſum of 
25, o00l. double the amount of the purchaſe 
money which he had agreed to pay for Reyhill. 

So long as Michael continued in credit, old 
Thomas took aſſignments of the judgment debts 
affecting Reyhill, as he diſcharged them, to 
Michael.—When he became embarraſſed, old 
Thomas appears to have diſcontinued this prac- 
tice, and to have taken aſſignments of ſuch 
judgments as he paid off to himſelf. —If he con- 
ſidered that he was open to a bill of diſcovery 
as à papiſt, ſuch a circumſtance might perhaps 


account for his making an agreement to pur- 
chaſe the inheritance of Reyhill in the name of 


4 proteſtant fon. —But this could not hold when 
he came to pay off the judgment debts affe&- 
ing the lands, and to take aſſignments of them. 
It appears evidently that he did not apprehend 


any danger from the.popery laws in taking aſ- 


ſignments to himſelf, for the moment his ſon 
was in danger of becoming a bankrupt he pur- 
ſued. that courſe, and further to ſhelter his 
agreement with 7arcy from the claims of 
Michael's creditors, he extorted from him a 
bond in the penalty of 25,000]. 


Let me pauſe for a moment here, and ſup- 
poſe that when the ſon had failed in his credit 
a commiſſion of bankruptcy had been fued 

out 


up- 
edit 
| ned 


out 
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out againſt him, and his aſſignees had come in- 
to 2 Court of Equity, ſtating this whole tranſ- 
action: the article executed to Michael: the 


1794 
— — 


RroinG» 
TON 


repeated acts of old Thomas in affirmance of — 


that agreement, and his attempts to invalidate 


it when he found that Michael was likely to be- 
come an object of the bankrupt laws. Is there 
a man, having a principle of juſtice in his 


mind, who could heſitate to ſay, that a Court 
of Equity muſt have decreed this agreement to 
enure to the aſſignees of Michael, for the bene- 
fit of his creditors ?-—Could any man hefitate to 


ſay, that the bond for 25,0001. muſt have been 
decreed a fraud againſt the creditors of Aches, 


and as ſuch to be cancelled ? 


In the month of May, 1774, an account was 


ſettled between Darcy and old Thomas Reding- 


ton, by which it appeared that 10,7531. had 
been paid by him in diſcharge of debts affe&- 


ing Reyhill, and in conſequence he was put into 
. poſſeſſion of part of the lands. In 1477 ano- 


ther account was ſettled, by which it appeared 


11,970l. had been paid by old Thomas to the 
_ creditors of the eſtate, and he was then put in- 


to poſſeſſion of the whole. The letters of 
Michael prove to demonſtration that in June, 
1774, his affairs had become deſperate, and if 


the fituation in which he ſtood at that time is 


2 his acquieſcence in the hard treat- 
6 ment 


Toer. 
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readily be accounted for. — He had procured 
aſſignments of ſeveral of the judgment debts 


affecting Reybill to be made to Michael, but he 


had kept the deeds of aſſignment in his poſſeſ- 
ſion, and had omitted to enroll them, and he 
had extorted a bond in the penalty of 25, obol. 


from him, ſo that if Michael had taken any ſtep 
to aſſert his right againſt this old man, he had 


taken care to arm himſelf with the means of 


_ caſting him into a priſon for lite. 


In 1775, Michael fled this country, and it 
appears, that from that time to his death, old 
Thomas ſupported his wife and children, who 
lived in his Houſe, and upon his quitting this 
country it is admitted by the appellant T homas 
the elder, that he applied to ſeveral of the 
judgment creditors of Darcy who had aſſigned 
their debts to Michael, to execute new aſſign- 


ments of them to old Thomas—that ſome of 
them complied, and that ſince the death of old 


Thomas he has inrolled theſe aſſignments in the 


proper Courts. And the appellant Thomas the 
elder admits in his anſwer, that he took this 
ſtep becauſe Michael had failed in his credit. — 
He certainly qualifies this admiſſion by ſaying, 
that a bankrupt is an improper truſtee, that is, 
in other words, when the bankrupt had fled, 


and bis creditors might have come upon his 


eſtate 
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eſtate for ſatisfaction of their debts, the ap- 
pellant Thomas the elder, ſuppreſſed the aſſign- 


ments which had been executed to Michael, and 


procured new aſſignments to be made to his 
father, for the avowed purpoſe of defrauding 


the creditors of Michae/. It appears however 


that one of the perſons who had aſſigned his 


debt to Michael at the deſire of old Thomas, re- 
ſiſted the ſolicitations of the appellant Thomas 
the elder, and refuſed to execute a new aſſign- 


ment in the abſence of Michael, becauſe he 
conſidered that it would be an act of injuſtice 
to him. 


In November 1780, old Thomas Redington died 


without making a will by which any real eſtate 


could paſs. And when I come to ſtate the 


will which he did make, in iny opinion, it will 
be proved to contain irreſiſtible evidence, that 
he intended by that will 'to diſpoſe of every 
thing which he conſidered to belong to him 


that he intended to give nothing to the appel- 


lant Thomas the younger but perſonal eſtate, 
and that he was conſcious that Reyhill and Ca- 
hirowen belonged to his ſon Michael under the 
deeds which had been executed to him. 
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Upon the death of old Thomas, the appellant 
Thomas the elder, entered into poſſeſſion of the 


lands of Cabirowen under a grant in cu/todiam 
obtained 
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obtained by him upon proceſs of outlawry 
againſt Michael, grounded upon this bond for 


$,500].—and the appellant Thomas the younger 
entered into poſſeſſion of the lands of Reyhill 


| chiming them as a truſt for him grafted on the 
- articles of the gth October, 1771. The appel- 


lant Nichelas, the heir of old Thomas, did not 
claim title to either. The reſpondent was then 
a minor of the age of twelve or thirteen years, 


his father had not been heard of from the time 


when he quitted this country. Soon after the 


death of old Thomas, the reſpondents mother 


fued out a writ of dower, obtained judgment, 
and was put into poſſeſſion of one third of 
Cabirowen, in which the appellants acquieſced 
for years. The appellant Thomas, the elder, 
fwears in his anſwer that he ſubmitted to pay 
the widow of Michael her dower, as an act of 
friendſhip only, and not as an acknowledgment 
of her right. It certainly was a very critical 


- a&t of friendſhip, for it amounted, to a minute 


fraction, to her legal dower. And therefore 1 
cannot but obſerve that it is a melancholy re- 
ſtection, where property is at ſtake, that men 
are too often tempted to ſport with the ſolemn 
obligations of an oath, This gentleman was 
compelled to admit that for years he paid the 
widow of Michael one third of the rents iſſuing 
out of the lands of Cabirowen, but in the hope 
of explaining away his admiſſion, he ſwears 

that 
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that he paid her the preciſe ſum of ninety three 1794 
pounds fix ſhillings and eight pence yearly, 


: | | b Rxvings 
7 which is preciſely one third of the rent of two * 
i hundred and eighty pounds payable by him to _— 
1 Michael under the article of the 2d of Auguft, ; 
| 1771, not as an acknowledgment of her right 
to dower, but in pure friendſhip to the widow 
1 of his brother. It is admitted by the appel- 
0 | | lants that ſhe ſued out a writ to recover dower 
out of Reyhill, and that with their full conſent 
- and acquieſcence—ſhe obtained judgment, and 
: was put into poſſeſſion of one third of Reybill 
of alſo. TE | : 
- In 4 788 the reſpondent came of age, and ſoon 
: after filed his original bill againſt the appellants 
_ Nicholas, Thomas the elder, and Thomas the 
1 younger, and againſt the heir and perſonal re- 
0 preſentative of Darcy, praying to be decreed to 
wy the lands of Cabirowen ſubje& to the article 
. executed by his father to the appellant Thomas 
0 the elder, and ſubject to the judgment obtained 
3 by the appellant Thomas the elder on his father's 
w_ bond for 5,500. and as to Reyhill, he prayed to - 
_— be decreed to the benefit of the articles of the 
ihe gth of October, 1771, and accordingly that the 
= heir of Darcy might be decreed to convey the 
= lands of Reybill to him, upon payment of the 
years ballance due of 12, 500l. the original purchaſe 
that money agreed to be paid by old Thomas. For 


which 
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1794 which purpoſe he defired that an account might 0 
S taken of the ſum remaining due, and an ac- 8 
ren, Count, if neceſſary, of the perſonal eſtate of old . 
N, Thomas Redington. And he prayed alſo that Af 
ron. the bond for 25, oool. which had been extorted al 
from his father by old Thomas, ſhould be de- th 

creed to be fraudulent and cancelled. iy 

40 291 | : 

It is fully proved in this cauſe, that imme- bg. 

diately upon the reſpondents exhibiting his ori- _ 

ginal bill the appellants Thomas the elder and 17 

Thomas the younger, called in the heir of Darcy the 

to their aſſiſtance, to deter the reſpondent from rel 
proſecuting this ſuit, by inſtituting a moſt op- un 

preſſive and litigious proceeding againſt the PU 

mother. And for this purpoſe it is proved, that 1ng 

theſe gentlemen at their proper expence and by 585 

Mr. Bryan Connolly, their known ſolicitor and iro 

law agent, applied in the name of the heir of the 

Darcy to the Court of Common Pleas to ſet afide hay 

the judgment which had been obtained by her for 

dower of the lands of Reybill, by their conſent P 

and with their full and explicit acquieſcence, on N 

the pretence that the lands of Reyhill never had Dar 

been purchaſed by old Thomas Redington, that bill 
they were the inheritance of Darcy, and that eſcaj 
he had not been a party to the ſuit in dower. 15 

c 


And having been foiled in this attempt in the | 
Court of Common Pleas they ſhifted their appe 
ground, and made a new experiment in the | 

Court 
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Court of Chancery, where they filed an ori- 
ginal bill in the name of the heir and perſonal 
repreſentative of Darcy, againſt themſelves, and 
againſt the reſpondent and his mother, to ſet 
aſide the articles of the gth October 1791, for 
the purchaſe of Reyhill, and for an injunction 
to reſtrain the widow of Michael from receiving 
her dower, alleging that the articles had been 
waived, and that old Thomas had been merely a 
creditor in poſſeſſion. Upon the anſwer coming 
into this bill, a motion was made in the name of 
the plaintiff in that cauſe, for an injunction to 
reſtrain the dowereſs from receiving her dower 
until the hearing, which motion was refuſed 
with exemplary coſts, and the appellants, feel- 
ing the ſenſe entertained by the Court of that 
experiment, were, I preſume, adviſed to deſiſt 
from proſecuting the ſuit inſtituted by them in 


the Court of Chancery in Darcy's name, for I 


have never heard more of it there. 


Pending theſe pettyfogging and oppreſſive 
proceedings thus carried on in the name of 
Darcy," the appellants anſwered the original 
bill filed by the reſpondent. It cannot have 
eſcaped obſervation, that although the claims 
of the appellants Thomas the elder and younger 
claſh moſt eſſentially with any right which the 


appellant Nicholas could be ſuppoſed to have, 
that akbough he is not in any manner intereſt- 


ed 
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1794 ed in the ſurplus of the perſonal eſtate of old 
ID "Thomas, and has in his anſwers to the reſpon- 
Tow dent's original and amended bills diſclaimed 
— any title whateyer in himſelf, either to the 
lands of Reybill or Cahirowen, and conſequently 
| has not on his part, the ſhadow of pretence to 
=_ complain of this decree, yet he has joined in 
| the appeal, and the three appellants make it 
their common cauſe, ſo it has been avowed by 
their leading counſel at the bar.—Yet when 
they came to anſwer the reſpondent's original 
and amended bills, they did not think fit to put 
in a joint anſwer to either, but to aggravate 
and enhance expence, the appellants put in ſe- 
perate,. voluminous anſwers to the original and 
amended bills, ſo that to my judgment it is 
clear, that their main object in the progreſs of 
this ſuit has been, to ſtop the courle of juſtice, 
by bearing down the reſpondent with the weight 
of a perſevering and expenſive litigation, a cir- 
cumſtance which argues pretty ſtrongly their 
ſenſe of the ſolid juſtice of bis claims. 


The appellant Nicholas, the heir of old Thomas 
Redington, in his anſwers, diſavowed in expreſs 
terms any claim of truſt on his part, he ſtated 
however that he believed old Thomas Redington 
purchaſed the lands of Cahirowen in the name 
of Michael, in truſt for the appellant Thomas the 


elder, and the lands of Reybull in truſt for the 
appellant 
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appellant Thomgs the younger. The appellant 


Thomgs the elder, in his anſwers, inſiſted that 
his father had purchaſed Cabiroven in truſt for 
him, and Reybill in truſt for himſelf for life, 
with remainder in fee for the appellant Thomas 
the younger. The appellant Thomas the 
younger in his anſwers inſiſted upon the articles 
of the gth October, 1771, as a ſubſiſting agree- 
ment for the purchaſe of the inheritance of 
Reybill, and claimed the benefit of that agree- 
ment as a truſt for him. 
cauſe ſome applications were made to me on the 
part of the reſpondent for money to enable him 
to bring his cauſe to a hearing, and when it 


was ſtated to me upon theſe applications, that 


the appellants, Thomas the elder, and Thomas the 
younger, were in poſſeſſion and claimed the 
lands of Cahirowen and Reybill as a truſt for 
them, I concluded that their claim was found- 
ed upon a written inſtrument, whether deed 
or will, which might have carried to them an 
eſtate of inheritance. And at the opening of 
the reſpondent's caſe at the hearing, I was in- 
duced for ſome time to ſuppoſe, that under the 
general deviſe in the will of old Thomas of the 
whole of his property, ſubject to ſpecific le- 


gacies, to the appellant Thomas the younger, a 


truſt eſtate in fee in the lands of Rryhilil might 
have paſſed to him. But when I found that the 
will of old Thomas was not atteſted ſo as to paſs 


real 


2 


In the progreſs of this 
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part, unleſs 
a creditor 
interpoſe, it 
is an ad- 
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' for the ſon 
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name it was 
made. 
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real eſtate, that no written inſtrament whatever 


was ſet up by the appellant, : Thomas the elder, 
or Thomas the younger, under which either 
could claim a truſt in any real eſtate, and when 
it was ſtated and admitted that the appellant 
Nicholas, the heir of old Thomas, diſavowed in 
expreſs terms any claim of a truſt eſtate deſcend- 
ed to him, I did conſider that there was an end 


of all queſtion in the cauſe. Becauſe if a 


father purchaſe an eſtate of inheritance in the 


name of a younger ſon and dies inteſtate, and 


the eldeſt ſon and heir of the father diſavows all 
claim of a truſt on his part, unleſs a creditor or 
purchaſer ſhall interpoſe, the direct and neceſ- 
ſary legal and equitable inference is, that the 
purchaſe muſt be conſidered as an advancement 
for the ſon in whoſe name it has been made 


and I cannot conceive that upon the mere 


ground of occupancy any man can be received 
in a Court of Juſtice to diſpute it. However it 
was argued in the Court of Chancery on the part 
of the appellants, gravely by ſome gentlemen, 
and ſtrenuouſly by others, that the conveyance 
of the 24th June, 1971, of Cabirouen to 
Michael Redington ought to be confidered a truſt 
in fee for the appellant Thomas the elder, and 
that the article of the gth October, 1771, for the 
purchaſe of Reyhill in the name of the ſame 
Michael, ought to be conſidered an agreement 
on his part, in truſt for old Thomas Redington 
| 1 . for 
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for life, with remainder in fee to the appellant 
Thomas: the younger. But by what operation 
this new and fantaſtick ſpecies. of truſt was to 
be created, the appellants or their counſel did 
not explain in the Court of Chancerv, nor have 
Nd; been enabled to explain at the bar. 
With reſpeR to Rt queſtion of red; or ad- 
vancement, in any caſe in which it properly 
ariſes, in my judgment there cannot at this day 
be a difference of opinion upon the general 
principle. The rule adopted by Courts of 
Equity has been taken up 'in analogy to the 
common law. If before the ſtatute of uſes a 
man had made a feoffment to a ſtranger with- 
out conſideration, the uſe reſulted to the feoffor. 
But if he made a feoffment to his ſon, the uſe 
did not reſult, becauſe the conſideration of 
blood did fix and ſettle the uſe in the ſon. So 
if a man will purchaſe land in the name of 
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The rule 
adopted by 


Equity in 


caſes of 
truſt and 
advance- 
ment has 
been taken 
up in ana- 
logy to the 
common 
aw. 


Before ſtat, 


2 ufes a a 


feoffment 


a ſtranger and pay his money for it, a Court of . ts a flran- 


Equity primd facie conſiders the purchaſe a con- 
ſtructive truſt for him from whom the conſidera- 
tion moved ; but if the purchaſe is made in the 
name of a ſon, the conſideration of blood fix- 
ing the uſe at law, a Court of Equity primd 
| facie conſiders the purchaſe to have been made 
in advancement of the ſon and for his benefit. 
But in either caſe, the equitable inference 
which at the firſt bluſh ariſes: from the act, may 

Vol. III. | N | be 


ger, the uſe 
reſulted. 


But if to a 
ſon, the 
conſidera- 
tion of 
blood veſt- 
ed the uſe 
in him. 


So in Equi- 


ty. 


But this in- 
ſerence may 
be rebutted 
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1794 be rebutted by clear and legal proof of the in- 


Sg tention of the parties; and the diſtinction taken 


ren at the bar is in my judgment clearly well 


ade, ſounded, “ that if a ſtranger will claim the 
79% benefit of a purchaſe made in his name with the 
. money of another man, the proof reſts upon 
contrary in. him to ſhew that the man from whom the con- 
Rule of evi. ſideration moved did not mean to purchaſe in 
this reſp 1 truſt for himſelf but intended a gift to the 
ſtranger,” —* but if the purchaſe is made in 
the name of a ſon it reſts upon him who claims 
a truſt to eſtabliſh it by proof, in that caſe a 
Court of Equity will not imply a truſt, —ſo is 
the rule laid down in the caſe of Grey v. Grey, 
Finch 338. Wbere there is not clear proof 
of a truſt between father and fon, the law will 


* fſideration of blood and the obligation which 
lies on the father to provide for his ſon are 
«© predominant, and mult over, rule all implica- 
<< tion, And herein the law of truſts agrees 
+. with the law of uſes before the ſtatute of 
H. 8. If a ſon is married in the life-time of 
e his father and by him fully advanced, and in a 
manner emancipated, there a purchaſe by a 
“ father in the name of a ſon may be a truſt for 


. yanced, or it advanced or emancipated but in 
part, in ſuch a caſe there is no room for any 
conſtruction of a truſt by implication, with- 

| ; „„ gut 


* never imply a truſt, becauſe the natural con- 


„the father ;—but' where the ſon is not ad- 
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e out clear proof to the contrary—it muſt be 
c taken as an advancement for the ſor," ' 
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if hereſore this be the rele of Equity, and 1 adele. 


never yet have heard it queſtioned, upon what 


pretence could the appellants Thomas the elder, 


and Thomas the younger in this cafe reſiſt the 


claims of the reſpondent derived under the deed 
of the 29th af June, 1771, and the article of 
the th Ofober, 1771. If any truſt was creat- 


ed; by either deed, of Cabiroen or of Reybill, it 


muſt have been a truſt for old Thomas Redington, 


tranſmiſfible from him according to the known 
laws of purchaſe or deſcent with reſpect to real 
eſtates; and upon his death no written inſtru- 


ment whatever having been executed by him 
upon which à queſtion could ariſe with reſpect 


to the tranſmiſſion of either, the only man 
alive who could diſpute the title of the reſpon- 


dent in this cauſe, derived to him by theſe two 
deeds, was the appellant Nicholas, the heir of 


old''7homas, to whom the truſt eſtate, if it had 
exiſtence, deſcended on the death of his father. 


And when he diſavowed on his part any claim 
of a truſt eſtate deſeended to him, I was of opi- 
nion at the original hearing, and I continue to 


hold the ſame opinion, that the direct and in- 


evitable' conſequence was, chat the original 


legal and equitable operation of both deeds was 
fired and indiſputable, and that the appellants 
N 2 . Thomas 
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Thomas the younger had not the ſhadow of 
right to queſtion it. Becauſe the operation of 
theſe deeds at Law and Equity being primd facie 
to fix the eſtates in Michael, to whom they 
were conveyed by the deeds, and the neceſſity 
of proof reſting on him who would eſtabliſh a 
claim of truſt, - when the appellant Nicholas, 
who alone could advance the claim, did in ex- 
preſs terms waive it on his part, any other mem- 
ber of the community might, in my opinion, 
have ſtood forward to claim a truſt with as good 
reaſon as the appellants Thomas the elder and 
Thomas the younger. And the ſtrange, abſtruſe, 
and inconſiſtent arguments to which the appel - 
lant's counſel have been driven to ſupport this 
appeal, a courſe which I very well know they 
are little accuſtomed to take, prove moſt clear- 
ly that they are fully ſenſible of the difficulties 
which have been impoſed upon them. They 
ſet out with aſſerting, that the queſtion of truſt 
does not ariſe in the cauſe - and in the next mo- 
ment they went into a minute detail of the proofs 
made by the appellants, and cited every caſe in 
which the queſtion. has ariſen, to prove, that 


both purchaſes ought t be conſidered as made 


in the name of Michael in truſt for old Thomas, 
But to get rid of this palpable contradiction 
and ĩnconſiſtency, they then aſſert that they do 
not want to prove a truſt for old Thomas, they 
only want to diſprove an advancement for 

4 Michael 
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Michael, in which if they can ſucceed the ap- 


pellant's buſineſs is done, — for ſay they, the ap- 
pellants are in poſſeſſion, and every plaintiff 


muſt recover at Law and in Equity on the 


ſtrength of his title. A man who wag inclined 


to put a ludicrous interpretation upon this ar- 
gument, would reſolve it into the vulgar 
maxim, that poſſeſſion conſtitutes nine points in 
ten of the law. There cannot be a doubt that 
a plaintiff who comes into a Court of Equity to. 
be decreed to the poſſeſſion of an eſtate in land, 
muſt ſtate and prove a title in him in order to 


obtain a decree. And the reſpondent in this 


cauſe having ſtated and proved two deeds exe- 
cuted to his father, the one conveying to him 
a clear legal eſtate in the lands of Cahirowen, 
and the other conveying to him a clear equita- 
ble eſtate in the lands of Reybill, did primd facie 
eſtabliſh his title to theſe lands as the heir of an 


advanced ſon. And I have yet to learn, if the 
queſtion of truſt does not ariſe in this cauſe, how 


or in what manner the advancement is to be diſ- 
proved - becauſe in order to diſprove it, the 
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appellant muſt -eſtabliſh this point—that al- 


though the legal and equitable eſtates did ap- 
pear primd facie to be veſted in the reſpondent, 


yet that he was a truſtee of theſe eſtates for 
ſome one or other of them. So is the rule laid 


down in the caſe of Grey v. Grey, in the caſe of 
nn v. Lamplugh, 1 Will, 111, and in the 


caſe 
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caſe of Taylor v. Taylor, 1 Atk. 387. in the two 


latter caſes. with this ſtrong additional circum- 


ſtance—* that parol evidence is admiſſible on 
the part of the advanced ſon or his heir to rebut 
a claim gf truſt, becauſe though improper 
againſt the legal operation of a deed, yet in the 
caſe of an advanced ſon it is in ſupport of the 
deed, of Law and of Equity too”. Thele are 
Lord HarDwicke's words as reported by Mr. 
Atkyus—and therefore the appellant Nicholas, 


the heir of old Thomas, upon whom a truſt eſtate 


muſt in this caſe have deſcended, if it had exiſt- 
ence, having. never claimed any ſuch eſtate, 
and having in his anſwers to the reſpondents ori- 


ginal and amended bills, expreſsly waived any 


claim of a truſt eſtate deſcended to him, I do 
agree with the appellant's counſel, that the queſ- 


tion of truſt does not, nor cannot ariſe in this 


cauſe. 


But it has been argued, that true it is, the 
appellant Nicholas diſavows all claim of a truſt 
deſcended to him, but he ſets up in his anſwer 


' a truſt for the other appellants; and although 


it has been admitted at the bar upon this ap- 
peal, that no ſuch truſt can exiſt, this imagi- 


| nary title thus created for the other appellants 


by the anſwer of Nicholas, has been preſſed 


bere as a ſufficient ground for a dectee of diſ- 


geg againſt the reſpondent, or as bas been 


ſtated 
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ſtated more correctly by his counſel at the bar, 
as the ground of an equitable non-ſuit—that is in 
other words, although it is impoſſible that the 
appellant Thomas the elder, or Thomas the 
Jad can claim any exiſting title in them, 
and although the appellant Nicholas diſclaims 
any exiſting title in himſelf, yet he is to be al - 
lowed in a Court of Equity to ſet up a ſort of 
temporary bar by his anſwer, to protect the poſ- 
ſeſſion of the other appellants, and to non-ſuit 
the reſpondent in the Court of Chancery, who 


has proved his title as the heir of an n 
ſon. 


= 1 ſuch an argument can deſerve an anſwer, 


and I believe it has been preſſed for the firſt 
time in a Court of Equity in this cauſe, the ap- 
pellants ought to know, that to intitle them to a 


decree of diſmiflal againſt the reſpondent it 


would have been incumbent upon them to ſhew, 
that he, as heir of his father, is at this day to be 
confidered.a truſtee for ſome one or other of 


point, he is clearly intitled under the deeds of 
June and October, 1771, to the lands conveyed 


by them to his father. If any truſt exiſted at 


the death of old Thomas it deſcended to the ap- 
pellant Nicholas, and it ſeems to be the ſtrangeſt 
argument that has ever been preſſed in a Couft 
of _ that the other appellants ought to be 

| allowed 
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allowed to prove the exiſtence of ſuch a truſt 
againſt the diſclaimer of Nicholas, not for the 
purpoſe of eſtabliſhing a title in him, but in or- 
der to protect a naked and uſurped poſſeſſion in 
them. 


, 


I muſt therefore repeat, that in my opinion, 


no queſtion can ariſe in this cauſe, that when 


the appellant Nicholas did expreſsly waive in his 


anſwer any claim of a truſt deſcended to_ him, 
the direct and neceſſary legal and equitable in- 


ference was, that the purchaſe made by old 


Thomas in the name of the reſpondent's father 
was made in advancement of him, that there 
was no room for any conſtruction of a truſt by 
implication. 3 | 


There is one other peculiar circumſtance in 


this cauſe from which in my judgment the ſame 
conſequence will reſult, and that is, that from 


the proofs, old Thomas Redington muſt be con- 
ſidered to have been a papiſt, and upon this 
ground alone, in my opinion, a Court of Equity 


could never have created a conſtructive truſt by 


implication, grafted upon a purchaſe made by 


him in the name of a proteſtant ſon—becauſe 


where the natural interpretation of the act at 
Law and in Equity is, that the purchaſe was 
made in advancement of the ſon, and for his 


ſole uſe, and benefit, 1 cannot conceive that a 


Court 


— „ 


irt 
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Court of Juſtice would be warranted by impli- 


cation to create a conſtruRive truſt, prohibited 
by ſtatute, more particularly where ſuch an im- 
plication muſt have induced a forfeiture of the 
eſtate, againſt the father whoſe money had 
been applied to the purchaſe of it, and againſt 


the ſon in whoſe name the purchaſe had been 


made. This is a propoſition, in my mind, ſo 
clearly conſonant with the firſt principles of 
reaſon, and juſtice, that it needs not ar- 


gument, or authority to ſupport it. 


However 
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the caſe of Bowes v. Lord Shrewſbury, 5 Bro. 

P. C. (a) ſeems to me, if neceſſary fully to eluci- 
date it. In that caſe a truſt had been created by 
articles executed on the marriage of Mr. Talbot, 
who was a papiſt, prior to the Britiſh diſabling 

ſtatute of i1, 12. J. g. by which a ſum of mo- 
ney was to be inveſted in the purchaſe of land, 
to be ſettled on Mr. Talbot for life, with re- 
mainder to the iſſue of the marriage, with re- 
verſion to Mr. Talbot. The diſabling act had 
paſſed before this truſt was executed, and Mr. 
Talbot died without iſſue; upon a bill filed by 
his heir to be decreed to this truſt fund, it was 
determined, that the ſtatute had made the execu« 
tion of the truſt impracticable, and therefore 
that Mr. Talbot having been diſabled from pur. 
chaſing lands or taking any intereſt therein, 
his heir could not inherit or take any thing by - 
deſcent from him—and although, there was an 


(a) 5 Bro. P. C. 269. 


expreſs 
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1794 expreſs truſt created by Mr. Talbo!'s marriage 
articles, which upon general principles mult 
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truſt prohibited by ſtatute. 


have imparted to this perſonal fund all the qua. 
lities of real eſtate in a Court of Equity, yet 
the legiflature having interpoſed and diſabled 
him from acquiring any real eſtate, it was de- 
termined that the truſt was diſcharged, ſo far 
forth as it militated with the ſtatute, and that 
the fund muſt be conſidered in Equity as mere 
cee eſtate. 


| If therefore the Britiſh diſabling "We of 


11, 12. Wm. 3. was held to defeat an executory 
truſt created by-deed prior to the time of exe- 


cuting it, 1 cannot conceive that a Court of 


Equity could in this caſe have been warranted 


to create a conſtructive truſt by ſpelling out an 


intention in the parties, againſt the natural and 
- equitable interpretation of their ſolemn acts, 


and in direct violation of the diſabling ſtatutes 
of the 29 8 of Queen Anne, then in full force in 
this country, which enact that no truſt of a real 
eftate ſhall exift for a papiſt. I cannot con- 


ceive that the ſpirit of our law allows of impli- 


cation and inference arifing from circumſtantial 
and equivocal evidence, to create a conſtructive 
In every ſuch caſe 
the operation of the ſtatute muſt be predomi- 
nant, and over-rule all implication. 


So 
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So much however has been urged on behalf 
of the appellants upon the intentions of old 
Thomas Redington in the purchaſe of theſe eſtates 
of Cahirowen and Reybill, that I cannot diſmiſs 


the conſideration of this cauſe without advert- 


ing to the proofs which have been made with 
a view to eſtabliſh a truſt for the appellants; or 
rather to diſprove an advancement for the re- 
ſpondent's father, and taking up the cauſe in 
this point of view, the purchaſes of Cahirowen 
and of Reyhill made by old Thomas, will each 
demand a ſeparate conſideration. With reſpect 
to Cabirowen, it is not pretended, by any one 
of the appellants, that old Thomas meant to 
purchaſe that eſtate in truſt for himſelf, nor 
have they directed the proofs in the cauſe to 
eſtabliſh that point. They all inſiſt that it was 


his original intention to purchaſe Cabirowen in 
truſt for the appellant Thomas the elder, and I 


cannot ſuggeſt to myſelf any pretence or colour 
of argument by which ſuch a claim on bis part 


can be ſupported in a Court of Juſtice. It is 


proved beyond a poſſibility of doubt, that he bid 


at the ſale of Cabirowen by the Maſter for his 
brother Michae/—it is proved, that under 3 


power of attorney from- him, the appellant 


Thomas the elder executed the deed of fale; 


the deed thus executed by him recites, that he 
had bid at the ſale in truſt for Michael, and in 
confirmation of that recital it is admitted by the 

| appellant 
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appellant Thomas the elder,” that he charged hi: 
brother a ſum of 5ol. for his trouble in having 
thus completed this purchaſe for Michael, as his 
attorney and truſtee; but the proofs in the 
cauſe are that he charged him a ſum of one 
hundred pounds.—How then is it poſſible, that 
the appellant Thomas the elder can maintain 
this wild and fantaſtical claim on his part ?—ls 
the bond executed by Micbael to him by the 


deſire of old Thomas to be conſtrued to amount 


to a declaration of truſt ?!—The conſideration 
of that bond is admitted by the appellant Thomas 


the elder, to have been made up in part of the 


ſum charged by him to Michael for his trouble 


in completing the purchaſe of this eſtate as the 


attorney and truſtee of Michael. 


Again, how. is this claim to conſiſt with the 
acceptance by the appellant, Thomas the elder, 


of a leaſe of part of Cahirowen from Michael tor 


31 years at a rent of 280l. ?—How is it to con- 
fiſt with his proceeding to eſtreat an inquiſition, 
finding theſe lands of Cahirowen to be the eſtate 
in fee of Michael, into the Court of Exchequer, 


and to obtain a grant in cu/odram of them, 


founded upon the inquiſition, as a creditor of 
Michael on the foot of this bond ?—How is it 
to conſiſt with his ſubmitting to the claims of 
the dowreſs, and paying her for years her legal 


dower out of the ſame lands ?—In a word, this 
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claim of a truſt eſtate in theſe lands of Cabirmen 


on the part of the appellant Thomas the elder, 
is in my mind, the moſt flagrant and unbluſhing 
attempt which has ever been made in a Court of 
Juſtice, and he muſt entertain a very ſingular 
opinion of the Court in which the impoſition 
was attempted, if he entertained a hope that it 
could ſucceed, The plain intention of old 


Thomas Redington in this tranſaction appears to 


have been, that his ſon Michael ſhould take the 
inheritance of Cabirowen ſubject to a charge of 
5,500]. to the appellant Thomas the elder ſecur- 
ed by the bond of Michael, and ſubje& to a 
leaſe of a part of the lands to him for 31 years 
at the rent of 280l. The repeated ſolemn and 
unequivocal acts of the appellants 7. homas prove 
to demonſtration that he was conſcious of it, 
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and accordingly by this decree he is left in full 


poſſeſſion of every thing which was intended for 
him. The reſpondent takes Cabirotmen by the 


decree ſubject to the leaſe made by his father to 


the appellant Thomas the elder, and ſubject alſo 
to his claims as a judgment creditor for 


RNs 


With reſpeRt« to Reybill, if this were a. caſe in 


which a queſtion of conſtructive truſt could 
properly ariſe, it would certainly be a point 
fairly to be determined upon the proofs made in 
the cauſe, whether old Thomas Redington in 

| concluding 
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in which they have utterly failed. The proofs 
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concluding the agreement made by him on the in th 
gth of October, 1771, with Darcy for the pur. that * 
chaſe of Reyhi/l, intended to make that agree. as ad 
ment in advancement of the reſpondent's father, kept 
or whether he intended it as a truſt for himſelf, whic] 
And to eftabliſh the truſt, the appellants have Mich, 
inſiſted—“ that Michael had been already fully 1967, 
advanced,” — that old Thomas had continued rent 
to his death in poſſeſſion of Reyhill, and © that to ſo1 
the letters written by Michael to him which a free 
have been proved in the cauſe do alone ſuffici- count 
ently eſtabliſh the truſt.” With reſpect to the on th 
two firſt grounds, they certainly are circum- WI ſome 
ſtances which have always been held to lead to hgnee 
an implication—but i it remains to be conſidered | vatior 
in what manner they have been proved, and pears 
how . apply in this cauſe. | lame 
ſums 

ics to the ground of pSraricomonit; the ge- 100]. 
neral rule is, that a purchaſe made by a father WM tie p 
in the name of a ſon, who had before been fully WM which 
advanced and eſtabliſhed by him may be a truſt old 7 
for the father, but if the ſon is advanced but in ing hi 
part, no ſuch implication ariſes. So it is laid bund. 
down in terms in the caſe of Grey v. Grey.— nay © 
Here therefore to eſtabliſh this ground of an in the 
implied truſt, it would have been incumbent i de d 
on the appellants, in the firſt inſtance, to prove Ml 'ance 


the fact, that Mic haci had been fully advanced, 


in 


- 
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in the cauſe, in my opinion, abundantly ſhew 
that Thomas Redington conſidered his fon Michael Y 


as advanced in part only. An account book 
kept by him has been proved m the cauſe, from 
which it appears that from the period when 
Michael firſt embarked in trade up to the year 


1967, he had received from his father at diffe- 
rent times different ſums of money, amounting - 


to ſornewhat near 3000l. and in 1567 he figned 
a receipt in that book for the groſs ſum on ac- 
count 'of his child's portion. A receipt which 


on the face of it ſeems pretty ſtrongly to imply 
ſome further claims on the part of him who 


ſigned it. And it is a matter worthy of obſer- 
vation that the appellant Thomas the elder ap- 
pears to have ſigned receipts regularly in the 


| ſame book, up to the ſame period, for ſmall 


ſums paid to him in diſcharge of an annuity of 
tool. allowed to him by old Thomas long after 
the purchaſe made of Kilcornan in his name, 


which circumſtance ſeems to imply ſtrongly, that 


old Thomas received the rents of Nilcornan dur- 
ng his life and made an allowance only of one 
hundred pounds a year to this gentleman, by 


Kay of maintenance, and yet he has continued 
in the undiſputed poffeflion of Xilcornan ſince 


the death of his father, as purchaſed ingad- 
ancement of him. 


Another 
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Another very material circumſtance is, that 
about the time when this receipt was ſigned by 


Michael, or ſoon after, by the expreſs deſire of 


old Thomas, he conformed to the proteſtant re. 
ligion, probably for the purpoſe of enabling 
him to take a real eſtate, for it appears- incon- 
teſtibly in this cauſe, that this old man's object 
was to purchaſe eſtates in lands for all his ſons. 


In the year 1753 he had purchaſed the lands of 


Liſſenalla, worth G60ol. or 700l. a year, in the 
name of the appellant Nicholas, as an advance- 
ment for him. In 1763 he had purchaſed R. 
cornan worth 30ol. a year for the appellant 


. Thomas. In 1771, he had further advanced 
him in a ſum of 5,500]. ſecured on the purchaſe 


of Cabirowen, by the bond. of Michael. And 
this circumſtance in my mind, anſwers the ob- 
jection made by the appellants, that if Cabir. 
oben was purchaſed for Michael, he was fully 
advanced: The rents of Cahirowen were more 
than exhauſted by the intereſt: payable upon his 
bond, and old Thomas Redington took effectual 
care, that payment of it ſhould. be ſecured, by 
obliging Michael to make a leaſe of the lands 
for 31 years to the appellant Thomas, to whom 
the bond had been executed, at a rent 280lͤ. 


fo that although Michae/ had the inheritance of, 
| Cabirowen veſted in him, he took it ſubject to a 


debt which exceeded the whole of the purchaſe 


money 2 for it. Therefore at the time When 
| old 


| Cafes in Parliament. 


| old Thomas entered into the agreement with Dar. 
cy, for the purchaſe of Reyhill, Michael was his 


only ſon who was not fully advanced. At that 
time he had received nothing by way of advance- 
ment from his father, but about 3oool. paid to 
him at different times, for which old Thomas 


took a receipt from him on account of his por- 


tion, a phraſe in itſelf importing that the ac- 
count was not fully cloſed-- and ſoon after this 
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receipt was paſſed, at the expreſs deſire of his 


father, he conformed to the proteſtant religion, 
2 circumſtance which is beſt accounted for by 
the ſubſequent acts of the father in purchaſing 
the lands of Cabiroꝛven and Reybill in his name. 
On the ground therefore of full advancement of 


Michael at the time when this agreement was 
made for the purchaſe of Reybiil, in my opinion, 
the appellants proofs have altogether failed. It 
appears clearly in the cauſe that at this time, 


Michael was the only ſon of old Thomas who 


had not been 1 fully advanced by him. 


The next queſtion made 'by the appellants 


| ariſes upon ths poſſeſſion of Reybil! held by old 


Thomas after he had completed the purchaſe. 


But ſee. how the fact turns out in proof the ar- 


ticles of agreement for the purchaſe were exe- 


_ cuted' on the th October, 1771, when a ſum of 
Fool. only was paid by old — and the 
poſſeſſion continued in Darey of the whole of 
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1794 Reybil, until the month of May, 1774. It is 
| * admitted, that at the time of this agreement 
Tow there were judgment debts affecting Reyhil! to 
e the amount of (if not exceeding) the whole 
en, purchaſe money agreed to be paid by old 
Thomas. And it is admitted that after the exe- 
cution of the articles, old Thomas continued 
gradually to diſcharge the debts; and for ſome 
time procured aſſignments to be made of them 
to his ſon Michael. . It is admitted, that in May 
1774, old Thomas ſettled an account with Darcy 
of the ſums paid by him in diſcharge of theſe 
debts, on which it appeared, that he had paid 
a ſum of 10,7531. and then for the firſt time the 
poſſeſſion was changed, and delivered to old 
Thomas of part of the lands only :—But how do 
his ſolemn acts during this interval tell againſt 
the inference. which the appellants would draw 
from the fact of his having entered into poſſeſ- 
ſion in 1574 ?—From the execution of the ar- 
ticles until his ſon Michael had began to fail in 
his credit, old Thomas procured aſſignments of 
the incumbrances affecting Reybill to be made 
to Michael, as he diſcharged them. When 
MichaePs credit began to fail, he altered this 
| * courſe, and had thę aſſignments made to him- 
er e ſelf. And it is to his acts at, and immediate. 

0 e A 

greement after he made the agreement for the purchaſe of 
Dorted to for Reybill that we mult look for his intention; 
2863 for if it be not clear that at the time of the 


ing their in · agreement 
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ter thought will enable him or his heir to claim 
it as ſuch. Elliott v. Elliott, 2-Ch. Caſes 231. 


1 
| agreement he meant it a truſt for himſelf, no af. 1794 
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And if his acts at, and immediately after this 2 
agreement are to determine his intention, in my 


judgment they amount to repeated and unequi- 
vocal avowals, that he meant to purchaſe Rey- 
hill for the ſole uſe of Michael. And the criti. 


cal alteration in his manner of proceeding when 


his ſon ſtood on the verge of bankruptcy, ſeems. 


to me very ſtrongly to affirm his original inten- 


_ tion.—Then it was he firſt took aſſignments of 
the incumbrances affecting Reyhill to himſelf, — 


Then it was that he extorted from him a bond 


4 


for 25,0001, And then it was that he entered 


into poſſeſſion of Reybill.— lf however any thing 
were wanting to remove all doubt upon the ſub- 
ject, it is proved in the cauſe by a tenant of 
EKReyhill, who applied to him for a licenſe to 
burn the ſurface of part of his farm, that his 


anſwer was, that he had no power to grant any 
ſuch licenſe, that the eſtate belonged to his ſon 
Michael, who was not then in Ireland, and that 


be held poſſeſſion of the eſtate for him, which 


evidence is, in this caſe, legal and proper in fup- 


port of the deed and its natural interpretation, 
although it would be inadmiſſible to create a 
truſt againſt it. Lamplugb v. Lamplugh, 1 n. 


111. ths ca v. Taylor, 1 Ark. 337. 
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It remains only to diſpoſe. of the den 
axiſing from the letters of Michael, which have 
been proved in the cauſe. Theſe letters have 
come out of the hands of the appellant Thomas 
the elder, the executor of old Thomas, and it 
is worthy of obſeryation that from the whole 
_ correſpondence of Michael with his father, 
three letters only have been ſelected by the exe- 
cutor; and theſe appear to have been all written 
_ between the month of My7cb and the month of 
Auguſt, 1774 · No letter of Michael which was 
written at the time when old Thomas purchaſed 
Cahirawen or Reyhill, or for years ſubſequent to 
either period, has been produced, although from 
the letters which have been, produced his whole 
correſpondence with, old Thomas muſt be pre- 
ſumed to have come to the handp of the exe- 
cutor. It is not pretended that any. one of the 
three letters which have. been proved in this 
cauſe amounts to any thing in the ſhape of a de- 
claration or acknowledgment of truſt on his 
part but it has been argued, that from the 
Whole tenor of theſe: letters, it appears that 
Michael did not make any claim of right againſt 
his father that in his diſtreſſes he appealed on- 
ly to his liberality—the letters certainly. 
written in the ſtile of a ſuppliant, for the 5 
ty of old Thomas. The ſon laments in very 
feeling terms the loſs of his credit, and the diſ- 

treſſes of his family, and Es the reſent- 
| ment 
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ment of his father for the ctimes of poverty and 


misfortune: But when it is conſidered, that all 


theſe letters were written ſubſequent to the time 


when old Thomas obliged his ſon to execute 4 


bond to him for 23, oool. and that the ſon was 
completely under the dominion of à narrow, 
and auſtere old man, I cannot conceive that 
any juſt inference ought to ariſe from this par- 
tial and garbled cotteſpondence proved in this 
_ eauſe, to counterbalance the natural interpre- 


tation of the deeds executed to Michael, and 


the repeated ſolemn acts of old Thomas, ratify- 


ing and ated his original intentions in his 


| ene 


But in my mind all implication of uſt and 
all doubt with reſpect to his intentions in the 


purchaſe of Reyhill and Cabirotben are complete- 
ly done away by the laſt act of his life. His 


will written with his own hand cannot be mif- 
conceived or miſinterpreted, It ſeems to me to 
be an unequivocal and ſolemn declaration by 


him, that he did not conſider he had any real 
eſtate which he could difpoſe of by will, that 


the whole of the property which he conſidered 
to belong to him conſiſted of mere perſonal 
eſtate, and that he meant nothing elſe for the 


appellant Thomas the younger, who now ſets up 


a elaim to the lands of Reybill. 
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It appears fully in the cauſe, that this old 


bit of amaſſing money, was particularly atten- 
tive to the operation and effect of the exiſting 
laws upon his property. And therefore no 
poſlible preſumption can ariſe, that in drawing 


a will with his own hand and ſigning it, not in 
the preſence of any witneſs, he could ſuppoſe, 


that if he had any real eſtate to give to his de- 
ſcendants, it could paſs to them by ſuch a will. 
He begins with declaring that he means to dil. 
poſe of all his wordly ſubſtance, whatſoever 
and whereſoever, by his will, and gives it all 
to the appellant Thomas the younger, ſubject to 
his legacies. He then gives 2000l. to his 
grand child Margaret the daughter of the ap- 


. pellant, Thomas the elder, and 1000l. each to 


all his other children, except to the appellant 
Thomas the younger to whom he had given much 


more than to ail the reſt of his brothers and ſifters. / 


Thus, in my mind, declaring almoſt in expreſs 
terms, that he had given legacies of the ſame 
nature to the appellant Thomas the younger, 
and to his brothers and ſiſters, but in a greater 
proportion.to him, He then gives to his ſons 
the appellant Nicholas and Michael five pounds 
each, and adds emphatically, © I would have 
« left them a good deal more, but that I have ſe- 
% wveral years ſincę given a good fortune to each of 
66 them,” —here again plainly intimating, that 
the 


TTW 


Cafes' in Parliament. 


the fortune given to Nicholas and to Michael 
was of the ſame nature. | 


It has bw argued that the ſum of three 


. thouſand pounds given to Michael before 1767, 


will ſatisfy this obſervation in the will. of old 
Thomas. What? is it to be ſuppoſed, that this 
old man, expreſſing no feeling of reſentment 
againſt his ſon Michael, ſtating his reaſuns by 
the laſt act of his life for having left him 5L 
only, to be, that he had before amply provid- 


ed for him, and ſurrounded on his death bed 


by the wife and children of that ſon, meant to 
leave to him, and to them the mockery of a 


portion, which he knew had been long before 


gone and diſſipated by misfortunes in trade ?— 


And is it to be determined, in a Court of 


Juſtice, by inference and implication, that he 
meant to conſign that ſon and his widow and 
his children to beggary and famine, againſt the 
plain interpretation of repeated ſolemn acts of 
his life, ànd of his ſolemn and authenticated 
written declarations on his death bed ?—lf there 
were no other circumſtance in the cauſe, 1 
ſhould be of opinion, that the will of this old 
man contains in it evidence which cannot be re- 
ſiſted, that he conſidered the fortune, as he call- 
ed it, which he had given to Michael to be an 


| exiſting proviſion for him at the time of his 


death. * That this fortune could mean nothing 
but 
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but the lands, which he had purchaſed in his 


name. And 1 am not in any fort ſurpriſed, 
that the appellant Nicholas, with this will ſtar. 
ing him in the face, did on his oath diſavow 
any claim of a truſt eſtate in Cahirowen, or 
Reyhill, deſcended to him. He muſt be con- 


ſcious, that his father meant to diſpoſe of every 


thing by that will, which he conſidered to be- 
long to him, that he meant to diſpoſe only of 
perſonal eſtate, and of that perſonal eſtate, in- 
tended ouly to give five pounds to him. 


| There i is but one point remaining of this aps 
al which it is neceſſary for me to advert to, 


and that is, that admiffible evidence offered by 


the appellant was rejected at the hearing. I cer- 
tainly did reject parol evidence of the verbal de- 
clarations of old Thomas which was offered to 
prove a trult for the appellant, Thomas the elder, 
and Thomas the younger, of Cabirowen and Rey- 
hill, and unleſs I had taken upon me to diſpenſe 


with the ſtatute of frauds, I could not have de- 


termined otherwiſe. The point 1s very fairly 
ſtated in the Printed caſes of the appellants, 


< that this evidence was rejected ſo far as it was 
offered to prove a title in the appellants Thomas 


the elder and Thomas the younger,” and having 
ſtated i it, their counſel did very prudently de- 
cline to preſs the appeal upon that ground, or to 


my 
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| offer the evidence here, which was rejefied in 


the Court of Chancery. 


1 have now ſtated, I hope with accuracy, the 
material circumſtances in this cauſe, and the 
principles upon which I was induced to make 


201 


1794 
— 


RxBINd- 
TON 
againſt 
REeDiNG= 
TON. 


the decree, from which this appeal has been 


brought. One objection had nearly eſcaped 
my memory, and that is, that by this decree 
the executor of old Thomas Redington is direct- 
ed to make good, out of his perſonal eſtate, 
any balance which may appear upon the ac- 
count to remain unpaid of the original purchaſe 
of Reybill. The ground upon which I made 
that a part of the decree ſimply was, that by 
the agreement of old Thomas to make this pur- 
chaſe for his ſon Michael, this balance unpaid 
is in Equity as much a debt of his, as any other 
debt of the ſame nature, and I conceive that his 
perſonal eſtate muſt be ſubjeQ to it, more par- 
ticularly as he has deviſed it to the appellant 


| Thomas, the younger, expreſsly * to his 


debts, f 


The ChaxczLlonx then obſerved, that he 


conſidered it to be his duty to ſtate a circum- 2 | 
ſtance, which appeared to him to be highly re- ment. 


8 on the yu of the appellants He 
ſaid 
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— ſome days paſt they have been buſily employed 
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in diſtributing their printed caſes, and copies of 
opinions taken by them of very eminent coun- 
ſel in another kingdom upon the merits of their 


cauſe. With reſpe& to the opinions of counſel 


upon this caſe, he &bſerved, that unleſs the 
appellants had freighted a waggon with the 


pleadings and proofs in this cauſe, and their 


counſel had taken the trouble to wade through 
them, it is impoſſible, that they could be ena- 
bled to form an adequate judgment upon it,— 


He faid that he mentioned this aggreſſion on the 


part of the appellants for the purpoſe only of 
preventing a repetition of it. He ſaid it was 
on their part a canvaſs for clamour to drown 
the voice of juſtice; that they had been buſily 
employed in diſtributing their printed caſes and 
laying the opinions of their counſel before 
many Members of both Houſes of Parliament, 
fince this appeal was preferred, and if it had 


been an appeal from the Court of Exchequer, he 


would certainly have complained of this pro- 


| cect as a high contempt of the Houſe of 


Lords. That he mentioned it now with a view 
only to prevent the repetition of ſuch an ag- 


greſſion, becauſe if the practice ſhould be fut- 


fered to prevail, it muſt inevitably tend to cor- 
rupt the ſources of juſtice—and therefore, it 
he ſhould again detect any ſuitor of this High 

Court 
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Court of Judicature'in ſuch a proceeding, he 
would without regard to the Court from whence 
the appeal was preferred, infallibly bring him 
forward to anſwer for the contempt. 
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He then mentioned that the reſpondent's 


circumſtances were ſuch as made it neceſſary to 
admit him to proſecute his ſuit in the Court of 
Chancery as a pauper. 


It was ORDERED and ApJuDGED that the 
Petition and Appeal be diſmiſſed, and the de- 
cree therein complained of affirmed. And it 
was further Ox DERED, that the Appellants do 


pay to the Reſpondent the ſum of 100l. for his 


colts in reſpe& of the laid TW 
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MEMORANDA. 


January 22d. 1795. 


MATHIAS FinNUCANE, Eſq. having been ap. 


pointed a Judge of the Common Pleas in the 


room of Mr. Juſtice CHAMBERLAIN promoted 


to the King's Bench, this day delivered his writ 
in the accuſtomed manner, and took and ſub. 


ſeribed the oaths and declaration purſuant to 


the ſtatutes, 


January 23d. 1795. 


Denis GEORGE, Eſq. Recorder of the city 
of Dublin having been appointed a Baron of the 
Exchequer, in the room of the late Mr. Baron 
HamiLToN, deceaſed, this day delivered his 
writ in the accuſtomed manner, and took and 


_ ſubſcribed the oaths and declaration purſuant to | 


the ſtatutes, EY 
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JOHN KEILY, Eſq. Appellant. 


The REVEREND MARCUS 


MONCK, and Ann Monck, Reſpondents. 


vie Keily, his wife, 


Lo wot January 26, 1 795- 


RICHARD KEILY, deceaſed; the Etber of 


the appellant, being ſeized in fee of certain 
lands, did previous to his marriage with Sarah 


ber, execute deeds of leaſe and releaſe, dated 


reſpeQively the 22d. and 23d. January, 1745, 


hereby he granted the lands to truſtees, in truſt 
among other things to raiſe a ſum of 3 500l. 


for portions for his younger children, for 
which purpoſe, a truſt term of 500 years was 
2 


kde aid Richard Keily, being alſo ſeized in 
ee of ſeveral lands, not compriſed in the ſaid 
ſettlement, and poſſeſſed of a conſiderable per- 
onal eſtate, duly made his laſt will, dated the 
ult. March, 1780, at which time he had iſſue, 


W the appellant his eldeſt fon, Richard Keily, 


dribur Keily, and Edward Keily, his younger 
ons, and feven daughters, viz. Lucy, 
| | * | to 


married 
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out conſent, 


or ſhall not 
marry 2 
man, who 
ſhall not be 


ſeized of an 


eſtate in fee 
ſimple, or of 
freehold 


property of 
the cle _ 
' yearly value 


of 5 ool. 3 
This condi- 
tion held 


void, as 


leading to a 


probable 
Prohibition 
of marriage. 
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to Faul Piercy, Eſq. Frances, married to Joby 
Muſgrave, Eſq. Judi h, married to Robert 
Alcock, Eſq. Sarah, married to John Kane, Eſg. 


and the reſpondent Ann, Elizabeth, and 
Grace. 


| 7 
Richard Keily, the father, by his will, aſter 
reciting the ſettlement and the power to raiſe 


3500l. for the portions of his younger children; 
and that having iſſue then living, three younger 
ſons, and ſeven daughters, and that four of his 
daughters were married, and that upon their 


reſpective marriages he had made a conſiderable 
proviſion for each of them, which he had in- 


tended ſhould be in ſatisfaction of their rights 


under the ſettlement, he appointed the ſum of 


one ſhilling, to each of his three younger ſons 
and four daughters; and appointed the re- 


mainder of the ſum of 3 500l. being 24991. 
138. to his three unmarried daughters, the re- 


ſpondent Ann, and the ſaid Elizabeth, and 


Grace, in equal ſhares, with intereſt. 


The ſum fo appointed by Richard Keily, for 
his three unmarried daughters, being 1 1661, 


118. for each, was much leſs than the provi- 


ſions he had made for his younger children, 
and being enabled from the value of his unſet- 
tled real freehold, and perſonal eſtate, to make 


adequate proviſions for them, he 3 
to 
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to his ſaid three unmarried daughters, the fol- 
lowing legacies : to the reſpondent Ann, 2833). 
98. and to his daughters Elixabeth and Grace, 
the like ſum each, and directed that the ſame 
mould be raiſed and levied out of the money 
which ſhould be due to him, as well in his own 
right, as executor and reſiduary legatee of his 
father Fohn Keily, deceaſed, at the ſaid Rich- 
ard's death, upon mortgages, judgments, bonds, 
and other ſecurities, and for rent, and all. other 
his perſonal eſtate, except ſuch of his leaſes 
for years, mortgages, and other ſecurities, and 
ſuch part of his perſonal eſtate,” as are therein 
after ſpecifically, or otherwiſe diſpoſed of, and 
in caſe of any deficiency, he directed that ſuch _ 
deficiency ſhould be raiſed and made good, out 
of the unſettled real and perſonal eſtates, which 
he had by his ſaid will bequeathed to his ſaid 
ſon Jobn Keily, or in caſe of any deficiency in 

them, that ſuch deficiency be raiſed out of the 


| towns, lands, and hereditaments, by his will de- 


viſed to his grandſon John Keily, and that the 
legacies ſhould be paid to the reſpondent Ann, 
and her ſiſters, upon their reſpective days of 
marriage, according to the directions contained 
in his will, with intereſt from his death. 


A proviſoe is contained in the will, that if his 
unmarried daughters, or any of them, ſhould 
during the life of his wife Sarah Keily, or his bro- 


ther- 
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ther-in-law John Uſher, or during the life of the 


ſurvivor of them, intermarry, or contract ma. 


trimony, without having firſt obtained the con. 
ſent in writing of Sarah Keily, and Jobn Uſher, 
or the ſurvivor of them, atteſted by two wit. 


neſſes, the legacies thereby bequeathed to ſuch 


daughter or daughters, payable on their day of 


marriage, ſo. offending, ſhould be forfeited as 
to her or them, and ſhould from thenceforth 


ſink for the benefit of the fund, thereby creat. 
ed for the payment of his debts and legacies, 
and provided that if the ſaid daughters, or any 
of them, ſhould die before ſhe or they ſhould 


de married with conſent, as aforeſaid, of Sarab 


Keily and John Uſher, the legacies given to ſuch 


daughters ſo dying ſhould go, and belong to his 


ſon John Keily, his executors and adminiſtra- 
tors. 


The teſtator on the 16th January, 1783, 
made a ſecond codicil to his will and thereby 
after reciting his will and codicil, he did in like 
manner as in the will, appoint the ſaid ſum of 
3499]. 13s. to the reſpondent Ann, and the 


ſaid Elizabeth and Grace, to be divided amongſt | 
them, and paid in like manner as was appoint- ' 


ed by the will. 


And by his laſt codicil, he bequeathed to his 


three unmarried daughters, over and above the 


ſum 


and u 
tioned 
days 
condi 

Vo: 
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ſum appointed for them out of the proviſion 
made by his marriage ſettlement, the following 
legacies: to the reſpondent Ann 18331. 98. and 
to Elizabeth and Grace the like ſum each; and 
directed that the ſame ſhould: be raifed levied 
and paid out of the money which ſhould be due 


to him, as well in his own Tight, as executor 
and teſiduary legatee of his father at the time 


of teſtator's death, upon mortgages, judg- 
ments; bonds and other ſecurities, and for rent 
and arrears of rent, and all other his perſonal 
eſtate except ſuch of his leaſes for years, mort- 
gages and other ſecurities, and ſuch other parts 
of his perſonal eſtate as by his will and codicils 
are ſpecifically or otherwiſe diſpoſed of; and in 
cale of any deficiency, he directed that the ſame 
be raiſed and made good out of the unſettled 
real and per ſonal eſtates which he bequeathed 
to the aþ pellant; and in caſe of any deficiency 
in them, he directed that ſuch deficieney be 
raiſed out of the towns lands and hereditaments 
by his will deviſed to his grandſon John Keily, 
ſecond ſon of the appellant, or in truſt for him, 
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and that the pecuniary legacies be paid to his 


unmatried, daughters, at the reſpective times 
and upon the reſpective conditions therein men- 
tioned, that is to ſay, upon their *eſpeQive 
days of marriage, but ſubject expreſsly to the 
conditions therein after mentioned, together 

Vol. III. P | with 
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with intereſt in the'mean time,” from the day of 
his death, at the rate of 51. per cent. 


And in this laſt codicil a proviſoe is contain. 
ed in the words following: Provided always 
* and it is my will and intention, that if my 
« ſfaid\unmarried daughters, or any of them, 
* ſhall at any time during the life time of my 
< ſaid dear wife Sarah Kerly and my eſteemed 
„brother. in- law John Uſher, eſq. or during the 
life of the ſurvivor of them, intermarry or 
e contract matrimony with any perſon or per- 
„ ſons, without firſt having obtained the con- 
« ſent in writing for that purpoſe of and from 
e the ſaid Sarab Keily and John Uſher, or 
& the ſurvivor of them, ſuch conſent to be 
*© under the hands and ſeals of the ſaid aral 
«© Keily and John Uſher, or under the hand and 
** ſeal of the ſurvivor of them, atteſted by two 

« credible witneſſes; or in caſe my ſaid unmar- 

% ried daughters or any of them, ſhall inter- 

% marry with any perſon or perſons, whether 

t they or any of them ſhall obtain ſuch conſent 

as aforeſaid or not, ſuch perſon as they or 
* any of them ſhall ſo marry, not being at the 
time of ſuch intermarriage ſeixed of an eftate in 
« fee, or of a freehold perpetual, of the clear year- 
6 ly value of 5ool. flerling, over and above every 
ce charge and incumbrance that ſhall then affect the 
* ſame, that then in either of the faid caſes, the 
| « ſaid 
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« ſaid legacy hereby bequeathed to ſuch daugh- 
« ter ſo offending, payable on her and their 


4 day of marriage, /ball be forfeited as to her 


«and them, and ſhall from thenceforth ſink for 
« the benefit of the fund created by my ſaid 
« will for payment of my debts and lggacies. 
« Provided alſo, and it is my laſt will and in- 
« tention, that if my faid unmarried daughters, 


* or any of them ſhall die, before ſhe, or they 


e ſhall be married, agreeable to the directions 


« of this my codicil, the legacy hereby be- 


% queathed to ſuch of my ſaid unmarried daugh- 
ts ters ſo dying, ſhall ſink for the benefit of my 


+ faid ſon John Keily, and ſhall go to and be- 


Jong to him, 11 executors and adminiſtra- 
66 tors. 33 EY f 1 10 2 117 4 8 


Bod by-the did codidil; the Hide Bd 
Keily revoked every bequeſt made by his will 


and former codicil to his faid unmarried daugh- 
ters. He deviſed certain lands, mentioned in 
the will, to truſtees for the uſe oft his ſon, the 
appellant for life, with remainder! in tail male; 


and he alſo made an adequate proviſion for his 
younger ſons, by deviſing to them certain 
lands, not comprized in his marriage ſettle- 


ment, and e ee _ e _ the 1 
NEE ar executors. | | 
HI Bur . Fr 
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1979s On the 19th of September, 1783, Richard Ann 
he my Keily, the teſtator died, when the appellant deat 
. proved the will and codicils, and became ſeiz- chil 
ed and poſſeſſed of his real and perſonal eſtates, arti 
8 ie Satay deviſed, to p 
den 
The eden indetniaried on the 1ſt of 
Odober, 1784, previous to which, on the 3d of 1 
September, ' 1784, Sarah Reily, the mother of gac) 
the reſpondent, Ann, and John Uſber, by writ- of F 
ing under their hands and ſeals, reciting the (ry 
eodieil and the bequeſts therein to the reſpon. pray 
| dent, Ann, and the proviſo requiring their con- uſes 
| ſent to her marriage, did declare their full and the | 
| entire conſent and approbation of her marriage prop 
B with the reſpondent, Marcus, and their full and in th 
| free conſent, that the ſame m be forthwith 1745 
| —— * a; — 2 . and 
| 40 Bus might 
| On be iſt of Oaaber, = previous to the had 
| marriage, indented articles were executed be- there 
tween the reſpondent Marcus of the firſt part, to th 
the. reſpondent: Ann of the ſecond part, and 

George Paul -Monck: and John Mag rave, Eſq. Th 
of: the third part, whereby all ſums to which the a] 
the reſpondent Ann was intitled, were veſted in of th 
George Paul: Monch and John Maſgrave in truſt, 3500ʃ 
to lay out the ſame at intereſt, and to pay the the fu 

intereſt to the reſpondent Marcus and his aſſigns dent, 
marri. 


for life, and . his deceaſe, to the reſpondent 
90 | | _—_ 
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Au, and her aſſigns for her life, and after her 


rd 
nt death, to pay the principal ſums amongſt ſuch 
2. children as they ſhould have, in manner in faid 
8, articles mentioned, and in caſe of no children, 
to pay the ſame to the ſurvivor of the reſpon- 
dents. 
of | | 
is The appellant having refuſed to pay the le- 
of gacy of 18331. 98. the reſpondents on the 2d 
tit of February, 178), exhibited their bill in Chan- 
the cery, againſt the appellant, his ſons, and others, 
on praying that the appellant might pay, for the 
bn uſes in the reſpondent's marriage ſettlement, 
ind the ſum of 11661. 118. the reſpondent, Ann's 
age proportion of the ſaid 3500l. or that the lands 


and in the deed of releaſe of the 23d of January, 


vith 1145, might be ſold, and that the appellant 
| and Sarab, the execut of Richard Keily, 


might pay the legacy of 18331. gs. and if they 


the had not perſonal aſſets ſufficient for payment 
be. thereof, that a ſufficient part of the lands liable 
art, to the payment thereof, might be ſold. 

and | | 
Eſq. The ſeveral defendants anſwered the bill, and 
hich the appellant, by his anſwer, admitted the right 
din of the reſpondents to their ſhare of the ſum of 


ruſt, 3500l. but ſubmitted they were not intitled to 
the the ſum of 18331. 98. inaſmuch as the reſpon- 
Tigns dent, Marcus, was not at the time of his inter. 
dent marriage with the reſpondent Ann, ſeized of an 
Ann, eſtate 


— 


- —— — Pee 0 — —— 
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ate of fee, or freehold perpetual, of the clear 


yearly value of 5ool. according to the proviſoe 
mentioned in the codicil. | 


Iſſue baving been joined and witneſſes exa. 
mined, the cauſe came on to be heard on the 
27th of May, 1791, and continued at hearing 
on the 28th and goth of May and. 3d of Jure, 
when it was decreed, that the reſpondents were 
intitled to the ſum of 11661. 118. appointed for 


- the portion of the reſpondent Ann and to the 


legacy of 1833). 9s. ſubje& to the uſes of the 
ſettlement, executed on the marriage of the re- 
ſpondents, and an account was directed to be 
taken of what was due to the reſpondents, for 
principal and intereſt, on the foot of thoſe two 


ums, and an account of the real and perſonal 


eſtate of Richard Keily, the teſtator, and that 
all parties abide their own coſts, 


The ies 1 nis report on the 3iſt of 
December, 1593, and thereby reported, that 
there was due to the reſpondents on the ſoot of 
the ſum of 1166 l. 118. for principal and intereſt, 


at 51. per cent. from the iſt of October, 1784, 


to the 28th of December, 1793, allowing a 
ſum of 4661. 98. rid. paid by the appellant to 


the reſpondent, Marcus, in purſuance of an or- 


der of the Court, the ſum of 1239 l. 38. 106. 


and that there was due on the foot of ſaid * 
0 
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of 18331. 98. for principal and intereſt from 
faid 1ſt October, to ſaid 28th GOL at 5l. 
per cent. e. 168. 


The report ſtated, that Richard Keily, at his 
death, was ſeized in fee-ſimple of ſeveral lands 
in Dungarvan and other lands, the rents of 
which at the time of his death amounted to 
6631. 138. 6d, a year, but then amounted to 
9561. 3s. 6d. ſubject to 121. a year quit rent, 
and that teſtator deviſed ſaid lands to the appel- 


lant for life, remainder in tail male, charged 


with one annuity of 5ol. and another of 1ol. 
And that he was allo ſeized in fee-ſimple of 
lands in the county of Tipperary, of the yearly 
value of 140l. and that the appellant was in poſ- 
| ſeſſion thereof, under the deviſe to him of the 
reſidue ſubject with other lands held for the re- 
mainder of a term of 300 years, and produc- 
ing the yearly profit rent of 260l. to an annuity 
of zool. deviſed to Richard Keily, the ſecond 
ſon of the teſtator for life, and after his de- 
ceaſe to his firſt and other ſons in tail male, 
with remainder to the appellant his heirs and 
aſſigns, and that the appellant was in poſſeſſion 


thereof. And that the teſtator was alſo ſeized 


m fee- ſimple of ground at Toughall, producing 
at his death 3ol. a year, and after wards gol, 2s. 
and that the appellant was ſeized thereof under 
the deviſe of the reſidue. 

| The 
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. The perfonal eſtate was reported as follows: \ 
Je : ; „ ee Pe 


Moves. Value of leaſes for years, 2300 o 0 


Value of perſonal eſtate, the 
Whole of which has been 
received by the n 

| e 1000l. 


16900 11 2 


* 
* 0 6 
3 Py 
0 
* 


L. 20200 11 2 


—_ — 


Judgment debts, all pad, 7310. 0 © 
Bond debts, - 8420 0 © T 
Funeral expences -= N 1-400:;; 2.9 


£ . 2. the t 
Simple contract on t] 
debts, 599 4 n ſaid: 


Legacies, - 569 1 © 


* 


Payments 
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. | „ 
payments in diſcharge of) 
judgment debts, all of 
which have been paid, and, 

of intereſt in bond debts, 

and funeral expences, 


7530 © 0 


Simple contract debts all paid, 2599 5 oO 


Legacies all paid except 'the 
Oy to e Pray 3857 18 © 


2 SLY 

; 1. 13987 3 0 
O BY 

0 The report was confirmed on the 8th of Fe- 
0 bruary, 1794, and the cauſe came on for the 
- final hearing upon report and merits, the 24th 
0 of the ſame month, when it was decreed, that 
5 the ſum of 12471. 48. gd. then due for prin- 


cipal and intereſt on the ſum of 1166]. 11s. to 
the time of confirming the report, be a charge 
on the lands Fampriged in the truſt term in the 
cent. until paid, and that the appellant ſhould 
5 pay the ſame to the reſpondents in ſix months, 
or that the maſter ſhould ſet up and ſell the faid 
lands, or ſo much thereof as ſhould be ſufficient 


0 to pay the principal, and intereſt, for the reſidue 
— of the nuſt term. 
nts 


And 
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And it was further decreed, that the reſpon. 
dents were intitled to the ſum of 26931. gg. 
then due for principal and intereſt on the legacy 
of 18331. 98. to the time of confirming the re. 
port, with intereſt from the time of confirming 
the report until paid, ſubject to the truſt and uſes 
in the decretal order mentioned. And it was 
decreed, that the reſpondents, as to ſo much, 
ſhould ſtand in the place of the judgment cre- 
ditors of Richard Kerly, the teſtator, whoſe debts 
appear to have been diſcharged by the appellant, 
out of the perſonal eſtate of the teſtator, 


And it was further decreed that unleſs the ap- 


pellant ſhould pay the laſt mentioned ſum with 
intereſt in three months, the maſter ſhould ſell 
the unſettled real and perſonal eflates of Richard 
Keily deceaſed, deviſed to the appellant, or a 


ſufficient part thereof; and in cafe the produce 
of ſuch fale ſhould not be ſufficient, then the 


maſter was to ſell the ſeveral lands deviſed to 
the appellant for life, with remainder to his 
children, or a competent part to 1 good the 
deficiency. 


The appeal was brought to reverſe that part of 


the decretal order, 3d Tune, 1791, which decrees 
the reſpondents intitled to the Tegacy of 1833]. 


98. and directs an account to be taken on the foot 


of ſaid ſum and that part of the report of the 
| maſter 


on- 

08. 
zacy 
re- 
ung 
uſes 
Was 
uch, 
cre- 
lebts 
ant, 


e ap- 
with 
1 ſell 
hard 
or 2 
duce 
the 
d to 
> his 


d the 


art of 
crees 
83341. 
e foot 
f the 


gaſter 
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maſter which relates to the ſame, and alſo that 
part of the decree 24th February 1794, which 
orders intereſt to be calculated upon the ſaid 
principal ſum and which decrees the reſpon- 
dents intitled to the accumulated ſum with in- 
tereſt and which decrees them intitled, as to ſo 
much, to ſtand in the place of the judgment 
creditors of the teſtator, whoſe debts appear to 
be diſcharged by the appellant out of the teſta- 


tor's perſonal eſtate, and which decrees, that 


unleſs the appellant ſnould pay ſaid ſum with in- 
tereſt, in three months, the maſter ſhould ſet 
up the unſettled real and perſonal eſtate of the 
teſtator, deviſed to the appellant, for payment 
of ſame, and that in caſe of any deficiency, that 
the maſter ſhould ſet up the premiſles deviſed 


to the appellant for lite, with remainder to his 
ſons. 


Mr. Duquery and Mr. Burſton for the appel- 
hunt. The teſtator by bis will gives a legacy to 
his daughter, who already had a portion under 
the ſettlement; therefore ſhe was not in the 


ſituation of an unprovided for child, and he 


was at liberty to annex conditions to his volun- 
tary bounty. There is no doubt as to his in- 
tention, for he has expreſſed himſelf clearly, 


that if his daughter married a man not poſſeſſed 


of the qualification, namely, an eſtate of Sol. 
a year, ſhe ſhould not be intitled to the legacy. 
; Mp 
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1795 If that intention can be carried into effect con. 
ſiſtent with the rules of law, a Court of Equity 


Krirr 
ei will not ſuffer it to be violated. But it is ad. eſtat 
Moxex. | | | 
1 mitted, that one part of the condition annexed - cogl 
to the legacy is broken, by marriage with a Fry 
man not having the property required, and to Tau. 
5 intitle the reſpondents to the legacy it is con- ſhey 
tended, that this condition 1s void, as amount. reſtr 
ing to what is called a general reſtraint of mar. to 1 
Tiage, contrary to the policy of the law and ever 
therefore void. Then it is contended, that tion: 
though the condition be not againſt law, yet as but 
this is a legacy primarily chargeable upon and a tot 
=— out of the perſonal eſtate, and there may 
eing no deviſe over, it is conſidered as a con- 
dition in terrorem ; therefore that the condition See 
is void, and the legacy abſolute. muſt 
| | Poſh 
It is ſubmitted on the part of the appellant, muc 
fir}, that this condition is not againſt law. The natu 
counſel for the reſpondents cannot produce a But. 
fingle caſe, where a condition, ſhort of a total placi 
x prohibition of marriage is determined to be con- ſions 
trary to the common law. The policy of the ſubſe 
civil law was undoubtedly adverſe to every re- Supp 
ſtraint of marriage, but the policy of the common tence 
law of England and Jreland encourages ſome one, 
reftraint upon marriage. There is no condition, ther 1 
which goes nearer to a total prohibition of But 1 
marriage, than where an eſtate is granted to a tor's 


Woman, 
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woman, dum innupta fuerit, and to determine 
immediately upon her marriage. Vet ſuch an 
eſtate is good by the common law. That is re- 
cognized by Lord HARDWICKE, 1 Atk. 379. 
Fry v. Porter, 1 Cha. Ca. 138. Bertie v. Lord 
Faulkland, 3 Cha. Ca. 129. All theſe caſes 
ſhew, that Courts of Equity recognize great 


reſtrictions upon marriage; allowing a teſtator 


to impoſe every thing ſhort of celibacy, how- 
ever harſh the conditions may be. The condi- 
tion in the preſent caſe is harſh, and rigorous, 
but it is not againſt law, nor does it amount to 


2 total prohibition, becauſe many ſuch perſons 


may be dann. 


Sceondiy. This is a condition precedent, and 
muſt be performed, before the legacy. can veſt. 
Poſſibly there is nothing in which the books ſo 


much differ as upon this ſubject, reſpecting the 


nature of conditions precedent and ſubſequent. 
But this ean be clearly collected, that the mere 
placing of words, or the order of the expreſ- 
ſions will not make the condition precedent or 
ſubſequent; it is the ſpirit of the intention. 
Suppoſing the legacy bequeathed in a prior ſen- 
tence and the condition annex eq in a ſ ubſequent 
one, that would not make any variation, whe- 
ther the condition was precedent, or ſubſequent. 


But the true conſtruction is, whether the teſta- 
tor's intention muſt be complied with previous 


* to 


debts. 
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to the veſting of the legacy; the intention here 
manifeſtly was, that his daughter ſhould not 
have any title to the legacy until ſhe married 
under certain reſtrictions, therefore the condi. 
tion muſt be performed before her title could 
ariſe, Here it may be faid, that upon the 
breach of the condition, he has directed the le- 
gacy to fink into the fund for payment of his 


a condition ſubſequent to deveſt a veſted right. 


Still however the daughter muſt intitle herſelf 


by ſhewing a performance of the condition. 
Until that time ſhe has a proviſion of 5l. per 
cent. The real ſpirit of the bequeſt is this :— 


As long as my daughter remains unmarried, ſne 
ſhall inſtead of 183 zl. have a maintenance of 5}. 


per cent.—lt is obſervable, that the daughters 
are not intitled to a ſhilling under the codicil, 
until a marriage of ſome kind, and if a mar- 


riage under particular reſtrictions be ſtated in 
the codicil, he meant, that the legacy ſhould 


not veſt, unleſs there was a marriage agreeable 
to the condition, no more than if there never 


was a marriage. He did not mean that an im- 


provident marriage ſhould give his daughter a 


right; he required, that a particular ſpecies of | 
proviſion ſhould ariſe from the huſband. Then 
ſome marriage being neceſſary to veſt the legacy, 


the condition cannot be conſidered precedent as 


to one kind of marriage and ſubſequent as to 


bx |} another. 


But it does not conſtitute the nature of 


anoth 
Lord 
prece 
ed, ar 
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Lord Nor rIxcHAM lays down the rule, that 


precedent conditions mult be literally perform- 


ed, and Equity will never veſt an eſtate, where- 
by reaſon of a condition precedent, it will not 
_ in _. ® . 


7 Wi This bequeſt myſt be conſidered as 
a charge upon land, and therefore the objection 
of the condition being in terrorem does not ap- 
ply. It is not eaſy to diſcover, how the doc- 


trine acquired that name. When caſes oc- 


curred in the eccleſiaſtical Courts, they had 
juriſdiction over perſonal eſtate, and proceeded 
according to the rules of the civil law, by 


which all reſtraints of marriage were conſidered 
void. It therefore followed, that in the eccle- 


ſiaſtieal Court, if a perfonal legacy were given 


upon a condition in reſtraint of marriage, the 


condition was held void, and the legacy abſo- 
lute. When the Courts of Equity aſſumed a 


concurrent juriſdiction, with the eccleſiaſtical 


Courts, they thought the ſame caſes upon the 
ame property ſhould receive ſimilar determina- 


tions and therefore they adopted that doQrine 


and held, that a condition annexed to a legacy 
merely perſonal was generally void. It would 
have been fair in the perſons transferring the 
juriſdictions to have acknowledged their adop- 


tion of the rules of the civil law. Inſtead of 


which 


Keity 


againſt 1 


Mock. 


| rule that a condition to mm with. co 


Lord Ch. B. Ch is. precilly of t 
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which a name was invented; and the doctrine 


has been called conditions in terrorem,” How. 
ever there are limitations to this do@rine in 
Equity :—Firſt, it is not applicable to any 
legacy, or portion chargeable upon Jand, and 
for this reaſon, that the ſpiritual Court, from 
which the juriſdidion was borrowed had no 
authority with reſpect to legacies upon land, 
and therefore in ſuch caſes Equity decides upon 
the ordinary principles of the law. Harvey v. 
Afton, 1 Ark. 361. was a caſe of a: mixed na. 
ture; there was a portion charged upon land 
ſubject to certain reſtrictions, and a pecuniary 


legacy ſubject to the ſame reſtrictions. Lord 


HARDwIck E in giving his opinion ſays, that 
„ portions charged on lands will not veſt till 
e the time of payment comes, which in this 
„ caſe, is not till a marriage with: conſent and 
there is no rule in law or Equity, that can 
< excuſe the want of ſuch conſent.“ After. 
wards he ſays, ordering the MAE: to/be exo- 
<<. nerated is equal to a deviſe over.“ And the 


opinion in his learned argument. 


Here the legacy is charged upon the perſonal 


eſtate, but that not being ſufficient, it is de- 
creed upon the land. Suppoſe a man had no 


nn eſtate and yet bequeathed perſonal le. 


gacies, 
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land and Equity would be governed by thoſe 
rules, which are applicable to the fund upon 
which the legacy is ultimately charged. And 
therefore as the affets are marſhalled in this 
caſe, the legacy ſhould be confidered as a 
charge upon land. e 55 


Fourthly. A condition of this kind annexed 
to a perſonal legacy is conſidered void unleſs 
there be a deviſe over. But even ſuppoſing 
this to be a perſonal legacy, there is a good and 


valid deviſe over, and therefore the condition is 


good. There is no caſe to be found, where it 


bas been determined, that a general direction 
given by a teſtator as to what ſhould become of 
az particular legacy, if the condition annexed 


to it were not performed, was not a deviſe over. 


But the queſtion here is, whether a general 


naked appointment of the re/duum makes a de- 
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geacies, they would be decreed charges upon the 1995 


Len mnt 
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* ” 


viſe over of this legacy, which is to ſink into 


that reduum?— There are many reſpeQable 


authorities, that ſuch a deviſe amounts to a de- 


viſe over, and many that it does not. 
weight of Lord HarDwicke's deciſions may 


Horner, 1 Eg. abr. 112. The deviſe. of the 


'The 


' incline the balance in his favour. In Amos v. 


ſurplus of the perſonal eſtate was held to be a 


, deviſe over. Sir JosBPH JEKYLL ſays there 
Vol. III. n Was 


Kir 


1 
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was no decree in Amos v. Horner, but the caſe 
is recognized by WILLESs, Ch. J. and Couvxs, 
Ch. B. In Scott v. Tyler, 2 Bro. Cha. 431. 2 
great number of eaſes are cited by Mr. Har. 
grave in his argument for Mrs. Tyler, in whoſe 
favour, it was decreed that legacy upon breach 
of a condition by marrying without conſent 
went over under a gift of a general reſidue, 
In Wheeler v. Bingham, 3 Atk. 364. 1 Wil. 
134. decided by Lord HarDwicke in 1740, 
he continued the opinion delivered in Harvey v. 
Aſton in 19437 The principle eſtabliſhed by 
him, is, that it is not neceſſary to conſtitute a 
good deviſe over, that the teſtator ſhould fay, 
« I give this legacy to A. or B.”—AIll that is 
neceſſary is; that he ſhould by ſome part of his 
will ſhew, that he had in contemplation, the 


- poſſibility of the event, that the condition might 


be broken, and how it ſhould be diſpoſed of in 


ſuch a caſe. And the principle upon which it 


ſhall be held a good deviſe over is this :—The 


only reaſon for the in terrorem doctrine is ſtated 
by Sir Jos H JERYLL in Harvey v. Alon, that 
where the father annexes a condition in re- 


ſtraint of marriage to a legacy and does not 
take any further notice, how it ſhould go in 
- caſe of diſobedience : in ſuch cafe, no Court 
will ſuppoſe the father would leave his daugh- 
ter. to ſtarve. That is founded upon the ten- 


; derneſs of the father, and by not diſpoſing of 
: the 
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the legacy, he exerciſes no act, ſhews no inten- 


tion, tbat the legacy ſhould go to the reſiduary 


fund. But where, by a diſtin& deviſe in the will, 
he clearly ſhews that he had in contemplation 


the poſſibility. of the condition being broken, 

and directs that the legacy ſhall go in any other 
channel, let it be what it may, it is not in the 
power of the moſt induſtrious lawyer 
a caſe, where, in Equity ſuch a deviſe was not 


held a good deviſe over. In Wheeler v. Bingham, 


legacies were given to grand- daughters, and the 
teſtator deſired, that none of them ſhould mar- 


| ry without the conſent of their father and mo- 


ther and the ſurvivor of them, If any of them 


ſhould do ſo, he revoked her legacy, and then 


he directed, that after his legacies were ſatisfied, 


if any ſum of money ſhould remain, it ſhould 


be paid to his daughter for life, with remainder 
over. Lord HAx DwIcRE determined, that a 
naked appointment of a reſiduary legatee did 
not amount to a deviſe over; but he adds, © if 
* it had been ſaid, upon her marrying without 
* conſent, I revoke that legacy, and give the 
* 1500]. to the father, or mother to diſpoſe of, 

“it would have been a deviſe over.” — Theſe 
determinations of Lord HARDWICKE can only 
be reconciled upon this, that it is abſolutely ne- 


ceſſary, to ouſt this doctrine in terrorem, that it 


ſhould appear upon the will, that the teſtator 


has a breach of the condition. i in contemplation 


and 


aAnce 


| 
| 
| 
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and upon that breach orders the legacy to go in 
another channel. Ie 1 18 indifferent what that 
channel i is; it is enou gh, chat there i is another. 


6 7 2134 Dil 8 


Lord TrvaLow recognizes this doctrine in 


111 11 


"Scott v, Tyler, and he gives a general, but com- 
prehenfive hiſtory of this in terrorem doctrine, 
and he ſays, «3 it is agreed on all hands that 
« (however | reſtridtive of marriage) when the 
« legac is given over to other uſes, the teſta- 

hall be deemed to regard thoſe uſes.” 
There is extreme exactneſs and propriety in 


14K 7 


that Li wn L he importing, that i it Is of 


FLEET 


4% - © 


fit of the 1 created hy the payment of my 
debts. That is ſtronger than the deviſe recog- 
nized by Lord HARDWICKE in M heeler v. 
Bingham.” The Court i is not to take into conſi- 
deration, tlie quantum of the teſtator's perſonal 
eſtate. He directs that all his legacies ſhall be 
paid out of his perſonal eſtate, Aischarging his 
real eſtate from the payment of any of them. 
If the perſonal eſtate did not extend to the pay- 
ment of his ſimple contract debts, they never 
could be paid out of the real eſtate, which is not 
made ſubject to bis debts,” and therefore his 

creditors 
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creditors are intereſted, inaſmuch as We legacy. 
was intended, upon the event which h as hap- 
pened, to encreaſe the fund for the payment of 


their debts, and refer 0 the ee ought ta 
be reyeried. 


Mr. Attorney, General (Holle) and Mr. Berge: 
fard for the reſpondents. Conditions annexed to 
legacies in reſtraint of marriage are conſidered 
to be illegal, and one ground upon which they 
are ſo conſidered is ſtated by Lord Ch. B, 
Convns i in Hervey y. Afton, as in fraud of the 
Les Faſcidia, but another and a broader ground 
of policy may be urged. It is true, ſome re: 
ſtraints are allowed; but they are exceptions 


to the general rule and do not impeach i it. One 


of theſe exceptions i, the natural power which 


SS 4+ 


them i in ſome degree in the choice they are to 


make upon their marriage. That bowever 1 1s 


not an arbitrary. power, but extends only to the 
excluſion of improvident marriages, either with 


regard to the perſon, or the period of life in 


which they look for ſuch, eflabliſhment. The 
eXent to which the law of England permits 
this power 1s very clearly ſtated by Mr. 


| Fonblangue in his treatiſe of Equity, 1 vol. 248. 


General conditions in reſtraint of marriage are 
illegal. Whether they be annexed to gifts, or 


legacies, or made ſubſtantive covenants, a pa- 
rent, 
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rent, profeſſing to be affeQionate, ſhall not be 
unjuſt; when he profeſſes to aſſert his own 
claim, he ſhall not diſappoint, or control the 
claims of nature, nor obſtruct the intereſts of 
the community. That which purports to be an 
act of generoſity, ſhall not be allowed to ope- 
rate as a temptation- to do that which militates 
againſt nature, morality, or ſound policy, or 
to refrain from doing that which would ſerve 
and promote the eſſential intereſts of ſociety, are 
rules which cannot be conſidered as harſh. 
Pu feng . law of nature and nations, lib. 6. c. 2. 8. 
14. ord Ch. B. Cou xs puts the civil law re- 
lative to this ſubject only upon the ground of 
the Lex Faſcidia, and the inconvenience of an- 

nexing theſe conditions to legacies in fraud of 
that law renders the wills inofficious for which 
he cites, Dig. lib. 35, fit. 1. s. 64. but if he had 
gone further to C. 52. s. 4. he would have 
found this poſition, /f arbitratu Titi Seia nupſerit 
hare meus ei fundum dato etiam ſine arbitratu Titii 


| cam nubentem, legatum accipere reſpondendum eft, 


eam legis ſententiam videri ne quod umnino nuptiis 
impedimentum inferatur. In the 29th chap. of 


Heineccius's remnant's of the law, i quis celiba- 


ts,” aut viduitatis conditionem heredi, legatariove 
injunxerit, hares, legatariuſque ed tonditione 
liberi ſunto.—A condition, / a liberis ne nupſerit, 
was not allowed to prevail, but a /iberis impu- 
gran was, Dig. lib. 35. tit. 1. c. 62. s. 2. 

quia 
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| quia magis cura libzrorum quam viduitas injunge- 


retur. Or where a legacy were given in pios 


uſus, Szoinb. part 4th c. 12..p. 284. Where 


the common law of theſe countries has eſta- 
bliſhed one maxim, and the civil law happens 
not to agree with it, there the common law ſhall 
prevail; but where the common law has not 
provided a rule, there the civil law ſhall be 
adopted, Se/d. Flet. And this is the caſe, with 


reſpect to conditions in reſtraint of marriage. 


1 Eg. abr. 110. A condition not to marry a 
man of a particular profeſſion is void, for the 
maxim is, matrimonium debet je liberum. That 
the common law adopts this rule of the civil law 
appears very ſtrongly from the caſe of, Lowe v. 
Piers, 4 Bur. 2225. That was an dition of 
covenant, which was in theſe words“ 1 do 
© hereby promiſe Mrs. C. Lowe, that I will 
* not marry with any perſon beſides herſelf. 
* If I do, I agree to pay to the ſaid Cath. Lows, 


© © 10001. within three months next after I ſhal! 


«© marry any body elſe.” The defendant plead- 
ed non eſt factum, Lord MansFitiD directed 
the jury, if they believed the deed good, to find 
for the plaintiff with 10001. the defendant to 
have liberty to apply for a new trial. There 


was a motion for a new trial as to the quantum 
of damage, and an arreſt of Judgment upon 


the illegality of the condition. The judgment 
was arreſted, and Mr. Justice YaTes, “ upon 
the 


+. 
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the invalidity of the deed, I am for the defen. 
dant, for this agreement is in reflraint of mar. 
riage. It is not an agreement to marry the 
plaintiff but not to marry any one elſe, ſo that 


it reſtrained him from marrying at all, if the 


did not chuſe to marry him.” The other 
judges gave their opinions to the ſame effec, 
and the judgment was affirmed i in the Excheques 


Chamber. This caſe ſhews that the common 


law adopts the general prineiple, that condi. 
tions in reſtraint of marriage are generally 


void, and the exceptions generally ariſe either 


from the due exerciſe of parental authority, an 
attention towards children, or ſome qualifica- 
tion of the gift in favour of others. A provi- 


fion for a woman dum:ſola vel innupta fuerit i * 


not à legacy on condition. Where it is put 


with the circumſtance of time as dum, or quan- 


Miu, it is a limitation of proviſion, while ſhe 
continues ſole and unprotected. God. Orph. 
Leg. c. 15. p. 45. treats of the legality of con- 
ditions in reſtraint of marriage, and ſhews that 
marriage ought to be free Upag: Þripeiples of 


* * 


The condition in the bas caſe i is much 
more ſevere than the proviſoe which is ſtated in 
1 Kg. abr. Here the daughter was to obtain 
the conſent of two perſons under hand and ſeal, 
and after — the conſent of theſe two 
perſons, 
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perſons, ſhe is ſtill ſubje& to forfeiture, unleſs 
the party whom ſhe marries is ſeized of an eſ- 
tate in freehold of cool per annum. This ex- 
cludes her from. a great number of the com- 
munity. If a man had ever ſo much property 
velied in trade, he would be excluded. If a 
man were eminent in a. profeſſion, and able to 
provide amply for a wife, he would be exclud- 
ed. If a man had a valuable leaſe for 999 
years, he would be excluded; therefore this 
is a condition geing to an unlimited reſtraint 


of marriage. 


But the teſtator's intention cannot be carried 
into execution, even if the condition were legal. 
Upon this part of the caſe, it is material to 
conſider, whether the condition be precedent 


or ſubſequent ?—That it is a ſubſequent con- 


dition appears from the wording of the will. 
The legacy is actually given and directed to be 
paid to the unmarried daughters at their days 
of marriage or age of 21, and intereſt is given 
from the day of his death, at the rate of zl. 
per cent. This legacy then became immediate- 


ly veſted; it was charged upon a ſpecific fund, 


though payable at a future day. There is a 
number of authorities, where the mere pay- 
ment of intereſt veſts the legacy. Cave v. Cave, 
2 Vern. 508.. A legacy was held to be veſted, 
becauſe it carried. intereſt immediately, though 
payacts 
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2 Lentr. 342. 
I alcot v. Hall, 2 Bro. Cha. 306. It is the pro- 
perty of a condition pre to veſt an eſtate; 
of a condition ſubſequent to deveſt it, and in 
Wheeler v. Bingham, 3 Aik. 364. 1 Wils. 1 35. 
Lord HarDwicks ſaid, the legatee need ſhew 
nothing but her marriage, neither here, nor 
in the eccleſiaſtical Court, when ſhe comes for 
her legacy, and it mult come from the other 
ſide to ſhew it was without conſent. 


But the legacy in this caſe is perſonal; it is a 


perſonal, pecuniary legacy, payable out of a 
perſonal fund, and therefore there is no neceſ- 


ſity for reſorting to the doctrine of conditions 


precedent or ſubſequent. The teſtator gives 
this legacy expreſsly out of his perſonal eſtate 
and he is not content with ſaying, generally, 
out of his perſonal eſtate, but he enumerates 
the particulars of that eſtate. It is true, he 
has called in the aid of his real eſtate unſettled; 


but he has called it in aid only, and without 


having recourſe to the doctrine of marſhalling 
aſſets, which would ſupport the preſent decree, 


from the words of the will, the legacy mult be 


conſidered as ariſing out of perſonal eſtate.— 
Reyniſb v. Martin, 3 Atk. 330, and 1 Wits. 130, 
decides this caſe, for there it was held, that ag 


the real eſtate was not originally liable, but 
only 


Stapleton v. Cheele, 2 Vern, 
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only alles in as auxiliary, and the charge on 1795 
them depending on a condition precedent EY 
which never was performed, the legacy was to 2 
be conſidered as perſonal, and as ſuch to be a 
governed by the rules of the civil and eccleſiaſ- 
tical law, which does not regard the diſtinc- 
tion between conditions precedent and ſubſe- 
quent. 5 
The queſtion then is, whether a-legacy given 
to a child ſhall be taken from her, becauſe ſhe 
has not performed a certain condition in re- 
ſtraint of marriage ?—But that queſtion is de- 
termined by the authorities already referred to, 
becauſe caſes of this kind are decided by the 
rules of the civil law, according to which ſuch 
a condition is void, and the legacy abſolute. 
Harvey v. Aſton, 1 Atk. 361. Com. 726. 2 Eg. 
abr. 147. Ca. temp. Talb. 212. Barlow v. Bate- 
man, 4 Bro. P. C. 196. | 


But it is objected, that there is a deviſe over 
of this legacy, upon breach of the condition, 
and therefore the reſpondents are not intitled. 
It is admitted, that Courts of Equity, not- 
vithſtanding the generality of the civil law, 
that ſuch conditions are abſolutely void, do not 
interfere in certain caſes, which are conſidered 
as exceptions to the general rule; as, where 
there is an expreſs limitation over, deſignating 
he object of ſuch limitation. Ihe reaſon why 


Equity 
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179, 5 Equity will not give relief. in ſuch caſes is not 


Krirr 


Mon cx. 


what has been mentioned at the bar, that 
Equity purſues the intention of the teſtator. 
The intention of the teſtator has been plain and 
manifeſt in every caſe in which this ſubject has 
been agitated, and yet the legacy. has not been 
forfeited. But the true reaſon is, that Equity 


will not interfere with the rights of third per. 


11 


ſons, and whenever it appears, that the teſtator 
had two objects, one the child, and the other 
the perfon to whom it is deviſed over in caſe of 
a violation of the condition, Equity will not 
take it from that perſon, it the condition be not 
Ie 


The Court muſt therefore ſee, whether there 
be a deviſe over, ſo clear and preciſe as to de- 


fignate the object of the teſtator to give ſome 


benefit to a third perſon. Where that is the 


caſe Courts of Equity do not ſay what the law 


is, but they ſtop and ſay, * go to the eccleſial- 
tical Courts for your legacy, if you can, we 
will not interfere. The condition may be void, 
but a'benefit is intended for a third perſon, and 
we will not deprive him of it.” This is the 
principle decided by Lord HarDwicks in 
Ü heeler v. Bingham. But it is admitted, that 
the bare appointment ot a reſiduary legatee, or 
executor does not conſtitute a deviſe over, 
e 8 the teſlator had deviſed that all he had 

in 
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in the world, which did not go to pay his debts 
and legacies, ſhould go to the reſiduary legatee, 


that would not work a forfeiture of a particular 


legacy, becauſe ſuch legacy muſt be ſpecifically 
deviſed over, otherwiſe it cannot appear, that the 
teſtator had it in contemplation when he be- 
queathed the reſidue. | 


The counſel for the appellant called for a caſe; 

but that proves nothing: they may in like 
manner be called upon to produce a caſe. 
Amos v. Horner, 1 Eg. abr. 112. & Wheeler v. 
Bingham are authorities for the reſpondents. 
The latter caſe as reported in 3 Ak. 364, is 


relied upon by the appellants ; but words are 


imputed to Lord Harpwicks which have no 
relation to the caſe, which contradi@ the other 


parts of his argument, and are not to be found 


in Wil/on's report of the ſame caſe. But ſup- 
poſe his Lordſhip made uſe of the words im- 
puted ; what falls from that great man muſt 
always meet reſpect, but as a dictum it can have 
no effe& upoy the preſent caſe. No caſe is cited, 
where it has been eſtabliſhed as a rule, that a 


condition in reſtraint of marriage is conſidered 


as valid, when the teſtator ſays it ſhall fink into 


the reſiduary fund. The words here are, that 
the legacy ſhall be forfeited and /ink into the 
refeduum, without giving it ſpecifically to ano- 
ther, But in another event, viz. the daughter 


dying 
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dying unmarried, he gives the legacy expreſsly 
to her brother Fohn; if he had done ſo in caſe 


of a breach of the condition, there would be 


an end of the argument. 


Some reliance was alſo had upon expreſſions 


which occur in Scott v. Tyler, © when the 


legacy is given over to other uſes, the teſtator 


| ſhall be deemed to regard thoſe uſes.” But 
| uſes there is a technical expreſſion, he is ſpeak- 


ing of a truſt eſtate. Here there is a direct 
deviſe to the daughters, and to what other uſes 


is it deviſed over? The legacy could not ariſe 


until the creditors were paid, if the legacy were 


to be paid out of the perſonal eſtate. If it 
were to be paid out of the real eſtate, the per. 


ſonal, upon which the debts are charged, is 
more than ſufficient to pay them. The creditors 
therefore have no intereſt, and there being no 


perſon marked out to whom the benefit was to 


go, it is no more than if there were no o deviſe 


Over. 


But this caſe is determined by a precedent 


: preciſely in point. King v. Withers, Prec. in 


Chancery 257. Gilb. 26. a teſtator left eſtates 
charged with 25c6l. for his daughter, on con- 
dition of her marrying with conſent. He 
charged other lands with his debts and left 


theſe lands to truſtees to ſell for payment of the 


debts. 
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debts. If the daughter married without con- 
ſent in writing, 500l. part of the portion ſhould 
ceaſe and go to the payment of his debts, charg- 
Curia. Here is in ef- 
« fect no deviſe over, for though it be to go 


towards payment of debts, yet here appear 


« to be no creditors concerned, none that are 
in danger of looſing their debts.” Garret v. 
Pritty, 2 Fern. 293. S. P. There is another 
caſe, which was determined i in this kingdom, in 
which this diſtinction was fully. and ſolemnly 
conſidered. It was the caſe of Perſe v. Simcox, 
before Lord L1irrorD, in Chancery, Hil. 1780. 
It is a caſe of as much authority as any other. 
Mrs. Simcox being poſſeſſed of a conſiderable, 
perſonal fortune, made her will by which ſhe 


bequeathed all her worldly ſubſtance to truſtees, 


and gave a legacy to her niece, Sarah Penne- 
father, directing that if her niece ſhould marry 
without conſent of the truſtees or ſurvivor of 
them, then the ſum ſhould ſink and become à 
part of her perſonal eſtate. 


money, and veſted in the truſtees for the pur- 


pole of paying intereſt during his life to her 


grandſon, and after his death, the principal to 
be divided among his children. Mifs Penne- 
father married Mr. Per/e, without conſent, and 
a bill was filed in the Chancery of Ireland for 
recovery of the legacy ;—the cauſe was heard 

before 


Then ſhe declared, 
that the perſonal eſtate ſhould be turned into 
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1795 witlbes Lord Lirrord in 1789, and re- heart in Lo 
won the following year: it was argued with as much appea 
15 85. ability, ſpirit, zeal and diligence as ever oc. for pe 
| curred in any caſe, The CHANCELLog de. to the 
creed the condition to be void, and directed The 
the legacy to be paid to the uſes of the ſettle. ſtatec 
ment executed upon the marriage of Mr. P:r/;, be cc 
It may be laid, this is am oral report, that the whic 
caſe is not in print and therefore of no autho- deter 
rity. But the file of the Court of Chancery other 
proves the exiſtence of the cauſe, and the Re- ly to 
ęgilier's notes, though inaccurate, prove it was whicl 
- argued. The preſent Lord Ch. B. YELverrox, - more 
the late Ch. B. BurcGn, Mr. J. KzLLV, Mr. ariſes 
F. .FinucaNne, and Mr. F. BRA DSREERT had ſhips 
' been counſel; men eminent for their talents at 27 
the bar and afterwards for their fituation. From Tt 
notes. communicated by one of thoſe Judges, his ta 
it appears, that every caſe, cited upon this ap- We 
peal, was cited before Lord LirrorRD. There. ſuffi 
fore the caſe is of as much authority as the inſit. 
flimſy notes of Mr. Atkyns; it was decided by vhicl 
an able, cool and learned Judge and it is hoped _ 
oun 


this Houſe will confirm that deciſion. 


Lord 
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Lord CHANCELLOR. My Lords, this is an * 1795 


appeal from a decree. of the Court of Chancery, 
for payment of a legacy of 1800l. bequeathed 
to the reſpondent Ann, by the will of her father. 


— — 
KIL r 
againſt 

MoNCKr. 


The queſtion which ariſes in this caſe has been 


ftated by the appellant's counſel at the bar to 
be complicated and difficult :—a queſtion upon 
which it is alleged, there has been a variety of 
determinations, apparently contradicting each 


other. From this propoſition I beg leave utter- 


j to diſſent :—there is not a topic of Equity, 


which has been more fully diſcuſſed, or may be 


more diſtinctly underſtood, than that which 


ariſes. in this caſe, and upon which your Lord- 


ſhips” are to give judgment upon this appeal. 


|. .i:The appellant, who is heir and executor of 


his father, in his anſwer to the original bill, ad- 
mitted that there was a fund in his hands amply 


ſufficient for the payment of this legacy; but he | 


inſiſted, that it was given upon a condition, 
which the reſpondent had never pertormed, and 
therefore having forfeited her legacy he was not 
bound to pay it. 


_ 1 agree that in the interpretation of a will, 
full ſcope ought to be given to the intention of 
the teſtator, but the intention muſt be clear, 


and fully conſiſtent with the acknowledged 
rules, and principles of the law. There are 
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74 inſtances even of executory truſts, where | 
795 many tory a 


teſtator has holden forth ſtrong marks of his in. 

tention, and yet becauſe the legal terms, which 
he has uſed bore in legal interpretation a con- 
trary import, this intention gave way to the 
ſuperior influence and control of the law, there. 
fore having firſt aſcertained the intention of the 
teſtator in this caſe, the queſtion will be, whe. 
ther it can be executed. conſiſtently with the 
eſtabliſhed principles ?—lf it cannot, it is the 
duty of every Court of Juſtice to pronounce it 
to be vain and ineffeQual. 


And here I have no doubt in my mind, that 


2 was the intention of the teſtator, that the te. 


fpondent Anne ſhould have a portion of 1 500l, 
at all events, and that ſhe ſhould have an addi- 
|tional portion of 182gh, by way of legacy; 

which additional portion he intended ſhe ſhould 


\ forfeit upon her marrying contrary to his in- 


| junctions. But from the manner in which he 
hung given this legacy, I am equally clear in my 
opinion, that his injunctions muſt be pro- 
e e to be vain and ineffectual in every 
| Court of Juſtice in which the queſtion can ariſe, 
whether this legacy is to be conſidered as charg- 
[ed upon a real or perſonal fund. 


In every caſe of this ſort the firſt queſtion 
which ariſes. —_ upon what fund the legacy i 
charged 
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charged kk it it de charged upon a perſonal 
fund, one rule le of deciſion prevails. H upon a 
real fund, another and a different rule _ take 
gary 


| abe it that ſuits for legacies charged upon 
perfonal eſtate were originally and properly oog - 
nizable in the Eccleſiaſtical Court, as a branch 
of that teſtamentary juriſdiction, which un- 
doudtedly belongs to them: — but legatees, in- 
ſtituting fuits there, finding the authority of the 


Ecelefiaſtical Court inadequate to enforce a full 


diſcovery of affets, were frequently driven into 
Equity for that purpoſe, and therefore to ſave a 
circuity of ſuit, and in eaſe of the ſuitor, 
Courts of Equity exerciſed eomplete juriſdiction 
in the matter by enforcing the difoovery, and 
decreeing payment of the legacy. 


of Equity neceſſarily adopted the law of that 
forum, in which the ſuit was originally cogniz- 
able. And therefore it is, that where a ſuit is 
inſtituted in Equity for payment of a legacy, 


charged upon a perſonal eſtate, if a queſtion. 


anſes upon the right of rhe legatee to demand 
payment, it is governed by the civil law: 
whereas if the legacy is charged on a real eftate, 


the rules of the common law prevail; becauſe 


in the latter cafe, the juriſdiction of the tem- 


, poral Court is original, and excluſive. 
R * H 


But in the 
exerciſe of this concurrent juriſdiction, Courts 
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1795 lf then the legacy here is charged upon a per. 


bon fund, and that it is ſo charged, in my - 
F — 9 4 mind appears moſt fully in the cauſe, the quel- de 
tion will be, whether by the civil law, the int 
condition, which has been annexed to it, is not ed 
void?“ - and upon this point I take the rule to pot 
be clearly ſettled, © that in every inſtance in an 
which a father will annex a condition in reſtraint | me 
of marriage, beyond the age of puberty, to the wt 
gift of a legacy to a child, the condition is re. dit 
jected, and the legacy remains ſimple.” Lord gat 
Chief Baron Comvyns, in delivering his opinion del 
upon the caſe of Harvey v. Aſton, has traced ius 
this rule of the civil law to its ſource, * as thi 
by the ſtat. of Mill, 32 H. 8. a man was al. lif 
lowed to deviſe his lands, provided he leſt lib 
a third part holden by knight's ſervice to de- du 
ſcend to his heir, ſo the Lex Falcidia provides, qu 
s Jegare jus eto, dum non minus quam quartam par- et 

tem eo teſtamento Hæredes capiant.”” Dig. Lib. 35 

| Tit. 2. If leſs was left to the heirs it was to be 
3 73 made up a fourth part (a) hence it was ſaid he co 
| could deviſe only »/que ad quadrantem ; for as he to 
| | vh had the whole inheritance was called Hare: m 
1 [ex aſſe, as that was divided into twelve parts, the wi 
| legataries could take but nine, and the other | do 
| three remained to the heirs ; if they were totally fol 
= diſinherited without juſt cauſe, the will was ſet dit 
aſide as teſtamentum inofficioſum, Inſt, Lib. 2 Tit. th 
2 7 E es LEE Ty 


| 

| 

| | (a) Hid. *Tit. 8. 
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13. This fourth part, thus of right belonging 
to the heirs, was called /egitima portio, which 
being payable on marriage, when the heirs went 


into another family, two expedients were deviſ- 


ed to evade the law; firſt, by giving the Jegitima 
portio on condition, that they ſhould not marry, 
and again by preventing their marriage. A re- 
medy was attempted for both by the /ex Fulia, 
which provides, qui cælibatus, aut viduitatis con- 
ditionem hæredi, legatariove injunxerit, heres, le. 
gatariuſve ea conditione liberi ſunto; neque minus 
delatam hæreditatem leg itimam hac lege conſeguan- 
tur. Gothofrædus de fonie juris civilis. Againſt 
the hindrance of the child's marriage in the 


life time of the parent it was provided, qui 


liberos quos in poteſtate habent injurie probibuer int 
ducere uxores aut nubere, per proconſules, prafideſs 
que provinciarum cogentur in matrimonio collocare, 
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et dotare. Dig. Lib. 23. Tit. 2. Lex. 8 


The branch of the lex Julia which made void 


conditions prohibitory of marriage, annexed 


to a legacy, mentions only ſuch as prohibited 
marriage altogether, and extended equally to 
widows and maidens. But in reſpect to wi- 
dows, it was ſoon diſpenſed with, and there- 
fore if a man gave a legacy to his wife on con- 


dition that if ſhe married it ſhould go to ano- 


ther, the law ſays, non dubium eſt quin fi nup- 
« ferit, cagenda eſt reſtitutio."? Gaius dig. Lib. 
| . RM 
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1995' 32- Tit. g. L. 14. Although ſuch a bea 
tion is void / mulieri legatur,”” ſo Orph. L. 


Krrty 


KR oo 3d part. Ch. 17. Sect. 9. Such a legacy 0 


eK. 


| of the condition. Rhenifb v. Martin, 3 Ail. 


to a virgin is void; but the civil, or rataer the 
canon law allows it in a legacy given to a vi- 
dow, eſpecially by a huſband to his "uw; or by 
a fon to his mother. 


Another evaſion of the law was by annexing 
a condition not wholly prohibitory of marriage, 


but requiring the legatary to marry ag arhbi- 


trium, or with the conſent of another, whoſe 
conſent the teſtator knew would not be given, 
But this being a mere evaſion was condemned 
as equally unlawful with a general prohibition, 
The rule is, reſcindi debet quod fraudends legis 


gratia adſeriptum eft.” Dig. Lib. 35. Tit. . 


e. Therefore in every caſe of a legacy, 


where a condition in reſtraint of marriage is 
anntxed to it, whether it be a condition prece- 
dent, or ſubſequent, whether the legacy veſts 
before_marriage, or whether it does not, the 
rule of the civil law is, that the condition is 
rejected and the legatary takes the gift abſolute- 
ly.“ And this rule is invariably adopted in 
Equity, where the legacy ariſes out of a per- 


- ſonal fund, with one only exception, and that 


is, where thete is a bequeſt oyer of the legacy 
to another, upon non- -performance, or breach 


330. 
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330. Wheeler v. Bingham, 3 Ak. 364. 1 1795 | | 
il. 135. And the ground of this exception rue 
is, that the common law allows of reaſanabis 2 | 


reſtraint. upon marriage, and therefore where 
by the common law there is' a clear and diſtind 
veſted right to the legacy in a third perſon, 


Equity will not interpoſe at the ſuit of the lega · 


tary to take it from him. 


This I conſider to be the true principle upon 
which Courts of Equity have proceeded, where 
the firſt legatary, who has married without the 
conſent required, has come in to be decreed to 
payment of the legacy. The old notion of the 


» condition of conſent being annexed in terrorem 
only where there is not a bequeſt over ſeems 


not reconcileable to any , found principle of 
Equity. The ſound principle ſeems to be that 
our law recognizes a power in a parent to im- 
poſe a reaſonable reſtraint: upon his child's mar- 
riage as the condition of his bounty; and if 
upon breach of ſuch a condition he- gives the 
legacy to another, a Court of Equity. will not 
lend its aid to ſtrip him of a right which the 
general law veſts in him. But if in ſuch a caſe 
the firſt legatary ſhould obtain a ſentence in the 
Eccleſiaſtical Court for payment of his legacy, 


and the executor ſhould accordingly pay it, I do 


not ſee that a Court of Equity could interpoſe 


and oblige him to refund, at the ſuit of the ſe- 
| | | _ cond 
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cond legatary. Neither could a. Court of 
Equity, in my opinion, give relief againſt the 
executor who had paid it. Whether the ſecond 
legatary would be intitled to come into Equity 
to ſtay the ſuit in the Eccleſiaſtical Court, and 
to enforce payment of the legacy to him would 
be a queſtion admitting a very different conſide. 
ration. In my opinion therefore to conſtitute 
a bequeſt over, there muſt appear to be a clear 
diſtin& right, veſted in the ſecond legatary, to 
the legacy which has been forfeited, for breach 
of the condition annexed to it, by the firſt lega- 

tary—a right which will enable him to demand 
payment of it in a Court of Equity. And this 
being a plain and obvious principle, apparent 
to the underſtanding of every man, will at once, 
in every caſe which can ariſe, determine the 


| queſtion, whether there has been a bequeſt 


over. A principle which fully and ſatisfactorily 
explains the practice which has prevailed in 
Equity, never to interpoſe at the ſuit of the firſt 
legatary who has committed a breach of a con- 
dition allowed by the general law, where the 


legacy has been given over upon that contin- 


gency. In the caſe of Wheeler v. Bingham, 
Lord HarxDwicke recognizes this principle 


_ diſtinRly (5) his words are there have been 
% many caſes here where the intention of the 


0 amor has beak pl clear as the ſun, that a 
87g daughter 


(6b) 1 Wits, 135. 


lity, « 
ditioi 
ther, 

W 


chars 
whic| 


right 


judgr 
rent, 
ſonal 
defic 
good 
cally 


Caſes in Parliament, 


( daughter marrying without conſent ſhall not 
« have her legacy, yet this Court has always 
« decreed it to be paid, when it is a pecuniary 
& perſonal legacy, and not deviſed over. For 
« the intention only ſhall not prevail. The true 
ground upon which the Court has ſuffered the 
condition to effectuate is, not the intention, 
« but the right of a third perſon, where the 
« legacy is given over and veſts in him, if the 
condition be not performed, which veſted 
right this Court will not take from him.“ 


If therefore in this caſe, the legacy bequeath- 
ed to the reſpondent, Anne, is charged upon a 
perſonal fund, and if there is not a deviſe over, 
without entering into the queſtion of the lega- 
lity, or illegality, by the general law, of the con- 
dition impoſed upon her by the will of her fa- 
ther, ſhe is ! intitled to * legacy. 


With relpect to the firſt point, the teſtator bon 
charged his legacies expreſsly upon all monies 
which ſhould be due to him, as well in his own 


right, as executor-of his father, by mortgages, 


judgments, bonds, and other ſecurities, and for 


rent, and arrears of rent, and all other his per- 


ſonal eſtate, not ſpecifically deviſed. And if any 
deficiency ſhould ariſe, he direQs it to be made 
good out of his real and perſonal eſtate ſpecifi- 


ally — to the appellant. If that fund 


ſnould 
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ſhould prove deficient, he directs, that the real 
eſtate deviſed to his grandſon, the. appellant, 


19 the younger, ſhould be 1 9 85 in aid of 


It appears by the Maſter's report, that the 


| perfonal eſtate amounts to 20,2001.—thar the 


fimple contract debts and funeral expences of 
the teſtator amount to 2,700. ſo that there is 
clear ſurplus of the perſonal eſtate applicable to 


_ | his legacies, which ineluding the reſpondent, 


* withſtanding it may be neceſlary to reſort to it | 


Anne's, amount to 5, yool. only, of 17, 500l.— 
And there remains a clear ſurplus, after pay. 
ment of all the ſimple contract debts and legs 
cies, applicable to the diſcharge of debts by 
bonds and judgments, amounting to 1800l.— 
The bond and judgment debts are reported to 
amount to 15,730]. ſo that the whole debt, re. 
maining to be thrown upon the auxiliary funds, 
will not be 4000l. Clearly then from the Maſter's 
report it appears that there is a perſonal fund, 
nearly ſpfficient to pay all the debts and lega- 
cies; and the real eſtate, fo far as it will be re- 
ſponſible, is a mere auxiliary fund: —and not- 


to diſcharge ſome of the bond and judgment 
debts, ſtill the legacies muſt be conſidered as 
ARES 476 the perſonal 2 e 


The 
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The cafe of Rheniſb v. Martin (c) comes 


this caſe. There the legacy was not expreſsly 
charged on the perſonal eſtate; it was given, 


of truſtees, and the debts and legacies were 
charged generally on the real eſtates. Lord 
Han DwIck E conſidered it as a mere auxiliary 
fund, and directed an account to be taken of the 
perſonal eſtate, and in caſe that was exhauſted 
by payment of debts, decreed the legatees to 
ſtand in the place of ſuch creditors, pro tanto, as 
have received ſatisfaction, and that ſo much of 
the real eſtate as was neceſſary ſhould be ſold for 
payment of the plaintiff's legacy. Upon the 2 
thority therefore of this caſe of Rhenyh v. Mar- 
tin, there cannot be a doubt, that the legacy 
claimed by the reſpondent is a mere pecuniary 
perſonal legacy, and if it be, the only remaining 
queſtion will be, whether it has been deviſed 
oyer, 


One ground upon which i it 3 been inſiſted 
| by the appellant, that there has been a deviſe 
over, is the direction in his father's will, that 
this legacy ſhall, upon the reſpondent's marry. 
ing againſt his injunction, fink into the fund 
created for payment of his debts and legacies. 


(e) 3 Ai. 330. 1 Vin. 130. 


But 


provided the daughter married with the conſent 
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But in my mind, if this queſtion reſted upon 


the particular penning of the will, this direc- 
rection never can be conſtrued to amount to a 
deviſe over, for in the next clauſe of the will, 
there is an expreſs deviſe over of the legacy to 
the appellant upon another contingency, —_ 
the reſpondent's dying unmarried. 


Another ground of objection is, that the ap- 
pellant is appointed reſiduary legatee, which he 
inſiſts to amount to a deviſe over. The ſame 
anſwer might be made to this objection, that 
this legacy having been given over to him ex. 
preſsly, upon another contingency, he cannot 
now claim it as deviſed by implication under 
the reſiduary bequeſt, The caſe of Amos v. 
Harner is the only authority which was quoted, 
or indeed can be found in ſupport of the objec- 
tion, and it has never been followed by any de- 


termination grounded upon it. In Mr. Forreſ. 


ter's report of caſes adjudged by Lord TAl. Bor, 
216, Sir /. Jekyll declares there never was a 
decree in the caſe of Amos v. Horner. Contrary 


determinations have been made in every in- 
ſtance in which the queſtion has ariſen. In 


Garrett v. Prittie, in Bellaſis v. Ermine, and in 


Wheeler v. Bingham. The determinations are 


that the appointment of a reſiduary legatee does 
not amount to a deviſe over. In Mr, Akyns's 
02 report 
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report of Wheeler v. Bingham, Lord Han p- 


WICKE is ſaid to declare, that to make it a de- 
viſe over, there muſt be an expreſs direction, 
that the legacy ſhall ſink into the reſiduum.— 


But Mr. Vilſon's report of the ſame caſe, which 


is infinitely the beſt, is ſilent as to any ſuch ob- 
ſervation by Lord HARDwICRE, and it ſeems 


to me to be an obſervation not. altogether con- 


ſiſtent with the whole train of his reaſoning 
moon the point, as reported by Mr. OI 


Here however the obſervation does not ap- 


ply. A direction that the legacy, upon breach 


of the condition, ſhould ſink into the ręſiduum, 
might perhaps be conſtrued to amount to an 


expreſs deviſe of it to the refiduary legatee, and 


to give him a veſted right to the legacy. But 
here the direction is, that the legacy ſhall fink 
into the fund created for payment of debts and 
legacies, in which it is not pretended that there 


is a deficiency. So that the creditors and lega- 


tees, who are alone intereſted in that fund, can- 
not claim a veſted right, or any intereſt what- 
ever in this legacy; and Lord HaR Dw Ickx de- 
clares exprelsly i in the ſame caſe, that a veſted 


right in a third perſon to the legacy is the ground | 


upon which alone Courts of Equity refule to in- 


terpoſe where there is a deviſe over. 


And 
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1799 And therefore in my opimion, as well from 
che particular penning of this will, as upon 
Dn that general principle, ſo clearly and unequivo- 

cally ſertled in every cafe in which the queſtion 
has arifen, fave in the ſolitary caſe of Amos v. 
Horner, in which it is extremely doubtful, that 
2 decree was pronounced, the appellant has no 
ground whatever to claim this legacy, as deviſed 
over upon the marriage of his filter againſt the 
injunctions impoſed upon her by the will of her 
father, either under the refiduary bequeſt, or 
the direckion that it ſhall ſink into the fund 
created for payment of his debts and legacies, 


But let me ſuppoſe for a moment, that this is 
 zcaſe in which the legacy is, in the firſt inſtance 
charged upon a real eftate, and that it is ex- 
preſsly deviſed over upon breach of the condition 
annexed to it. In either caſe, a Court of 
Equity would be governed by the rules of the 
common law. And to my judgment it is clear, 
that the condition is void by the common law, 
and ought to be rejected in tke temporal Courts, 
as repugnant to the principles of ſound reaſon 
and general policy. And therefore it was that 
in the firſt inſtance, I decreed the reſpondent 
intitled to this legacy, when T directed the ac- 
counts which have been taken by the maſter. 
Becauſe in every caſe in which it can be done, I 
eonſider it to be highly advantageous to the par- 
EO | ties 


ties to ſettle their gights by the interlocutory de- 
cree 3 and. certainly it is a practice which con- 
tributes very much to the eaſe of the Court, on 
the return of the maſter's report. 
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Taking up the queſtion in this point of view, 
it will be material to conſider, whether this be 


a veſted, or à contingent legacy ?—Or in other 
werds, whether the condition here be a condi» 
tion precedent, upon the performance of which 
the legacy is to veſt, or whether it be a con- 
dition ſubſequent, on breach of which the le- 
gacy is to be deveſted — The true diſtinction 
between veſted and contingent legacies, I take 


to be, that a veſted legacy, immediately on the 


death of the teſtator, attaches as a debt upon 
his real or perſonal eftare. Whereas a contin- 


gent legacy does not attach upon either. The 


debt does not ariſe till the contingency hap- 


pens. In the firſt caſe, the legacy is debitum in 


prefents, folvendam in futuro. It is a debt of 
the famd on which it is charged, and the lega- 


tee has an immediate intereft in it, although 


payment may be poſtponed to a future day, or 
a future and uncertain contingency. But 
where the legacy is merely contingent, aon cunſtat 


whether under the will che fund will be charg- 


ed with it. Until the contingency * 
the tobe does not ariſe. 


It 
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It is clear therefore, that the queſtion of con- 
tingent, or veſted legacy muſt always depend 
upon the particular penning of the will. There 
are however certain rules which have always 
been held to govern the determination of it.— 
If the deviſe is abſolute to the legatee to be 
paid at a future day, the legacy veſts. Bro. 
Tit. Deviſe, pl. 7. If a man deviſes 20l. to his 
wife to be paid to her at the end of four years, 
and ſhe dies at the end of the firſt year, her 
executor ſhall have it; for it is a duty, that is, 
an immediate charge on the perſonal eſtate. 
Cites the year- book, 24 H. 8. So Dy. 59, b. 
pl. 15. Deviſe to a child of 5 ol. for and 
towards marriage. The child dies before mar- 
riage; her executors ſhall have it. — bid. A 


marginal note. If a deviſe. be that a child 
ſhall have 20l. at her marriage, or age of 21, 


if ſhe dies before either, her executors ſhall not 
have it. But it would be otherwiſe if the deviſe 


had been to the child to be paid at 21, or mar- 


riage, becauſe in this caſe a preſent advantage is 
intended; in the other a contingent advantage 


1 only.“ 


So where a legacy is given to be paid at a fu- 
-ture day, or on a future contingency, with in- 
.tereſt to the legatee in the mean time, this has 

always been held a veſted legacy, becaule there 


is an immediate charge on the fund, and the 


legatee 


- Caſes in Parliament. 
legatee has an immediate advantage, and att in- 
tereſt in the legacy. Claberte's cafe, a Ventr. - 


342. In one Cloberie's eaſe it was held, that 


where one bequeathed a ſum of money to a wo- 
man at her age of 21, or day of marriage to 
be paid to her with intereſt, and ſhe died before 
either, the money goes to her executor. So 
decreed by. Lord Chancellor Fixen. This caſe 
was determined by Lord NorrixenAM with 


great deliberation, It is reported in 2 Cha. Ca. 


155, and it there appears that at one time he 
had been of a different opinion. But ir is clear,. 
that his deciſion is correct ſtated i in Ventris, / 


for the caſe is cited in 2 Vern. 673, by the | 4 . a 
name of Cloberry and Lampen, as a deciſion in 1 . 


Nee 
Ne, Reg 7 A 


the point. 8. P. Cave v. Cave, 2 Vern. 508. 


A legacy of 4000l. *chargod on land, and pay- * 
able at the age of 25, with intereſt in the mean . 4 
time. This held to be a veſted legacy, becauſe * . 2 . | 
it carried intereſt. S. P. 2 Vern. 673, Stapleton I u 2 


v. Chrele. So Green v. Pigott, 1 Bro. Cha. Ca. ure FA 


104, on an appeal from the rolls, Lord Thur- 
Low enumerates all the cafes upon the ſubject, 


and fays. giving intereſt on a legacy veſtsthe + 


principal, let the intereſt be ever ſo ſmall, whe- 
ther the legacy be payable at a fixed, or a fu- 
ture contingent day, the effect is the ſame.” 


And accordingly he affirmed * decree.—8. 7. 
2 Bro. Cha. Ca. 306. | 
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To examine the preſent caſe by theſe, rules. 


Did this legacy, by the terms of the will 


become an immediate charge on the fund out 


of which it ariſes?— Did the reſpondent de- 
rive an immediate advantage from it, and ac- 


quire an immediate intereſt in it under her fa- 
ther's will ?— Does it bear intereſt payable to 
the legatee?—In my judgment it comes diſtinctly 


within every one of theſe rules: — The legacies 


are given to the daughters to be paid to them at 
their reſpective days of marriage, together with 
intereſt in the mean time for their reſpective 
legacies from the day of his death, till the . 
cies ſhall become Wan | 


The caſe of Atkins v. Hitchcock has ben relied 
upon for the appellant upon this point. There 


the teſtator deviſed 200l. to his daughter to be 


paid at her marriage, or within three months, 


and directed that ſhe ſhould yearly receive and 
be paid until ſuch time as ſhe ſhould marry 121. 
and then he charges a particular leaſehold eſtate 
with this annuity and with the 200l. when it 


ball become due. There no intereſt was given; 


no immediate charge attached upon the fund 
out of which the legacy was to ariſe; on the 


eontrary the charge was expreſsly poſtponed till 


the contingency happened on which the legacy 
became payable. So Elton v. Elton, 3 Atk. and 


1 Wils, I give 1500l. to my grand-daughter 
| | p to 


of 


— 
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to be at her diſpoſal in caſe ſhe marries with 
conſent, and not otherwiſe.” This was held not 
to be a veſted legacy by Lord HarDwicke, be- 
cauſe the legacy was given to be at her diſpoſal 
upon marriage with conſent, and not otherwiſe, 
becauſe intereſt was not given upon it. Clear- 
ly therefore neither the one caſe, nor the other 
will apply here. So in the caſe of Holmes v. 
Ly/aght no intereſt was given, and it 1 


that the ſuit was compromiſed. 


Another objeQion has been made, that this 


legacy is given payable on marriage, and on the 
conditions impoſed by the will, and therefore- 


that it cannot veſt until the condition is per- 
formed. Firſt, the circumſtance of intereſt 
given upon the legacy in the mean time will 
alone obviate the objection. But in the caſe of 
Wheeler v. Bingham it appears the ſame objection 
was made. There it was objected that the 
breach of the condition happened eo inſtanti that 
the legacy was to veſt, and therefore that it ne- 
ver became payable. 
determined, that although they met together, 
yet in point of law they are conſidered as ſub- 


| Y ſequent in the order of things. And here this 


interpretation is peculiarly appoſite, for the 
legacy is to be paid on the day of marriage— 
provided always that if the legatee ſhall marry 
without conſent, or ſhall marry a perſon not 

S 2 having 


But Lord HARDwICEKE; 
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having a real eſtate of a certain value, the le- 


gacy ſhall be Forfeited; and before it can be 
forfeited, it muſt veſt. 


If then this be a veſted legacy, the condition 


annexed to it is clearly a condition ſubſequent, 


and the rule of the common law is, that if a 
condition ſubſequent be illegal, or impoſſible 
at the time of the gift, or become impoſſible by 
the ac of God, the gift remains abſolute, and 
the condition is void. See then whether the 
condition, which the caprice of old age has 
dictated in the preſent inſtance, can be ſupport- 
ed in any Court of Juſtice. The condition is 
that the reſpondent ſhall not marry without the 
confent of her mother and Mr. Uber. This 
conſent has been given. And further that ſhe 
ſhall not marry any man, who ſhall not be ſeiz- 
ed, at the time of his marriage, of an eſtate 
in fee-fimple, or of freehold property of the 


clear yearly value of 500l. over and above all 


incumbrances. 


1t bas been objected at the bar, that there is 
no precedent to be found condemning ſuch a 


condition. If this argument had prevailed. in 
. e/iminſter-Hall for the laſt century, that beau- 


tiful ſyſtem of juriſprudence which is the beſt 
birthright of Britiſh ſubjects would never have 
been ſettled and eſtabliſhed. Give me a fair and 

EIS broad 


Oh. oo. 2 88 
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broad principle, and I never will ſcruple to 
build a precedent upon it. And therefore in 
this caſe we are only to look to the principles 
of the law of England, and ſee whether they 


will ſuſtain ſuch a condition, 


be ſettled, that the law allows reaſonable re- 
ſtraints wpon marriage, But that conditions 
prohibiting marriage, or leading to a probable 
prohibition of marriage are condemned upon | 
principles of ſound and general policy. A 


And vpon this point I take the principle-to q 


| 


—— — err 


condition in reſtraint of marriage, excluding 


men of a particular profeſſion, has been held 
void. 1 Eg. abr. 110.—80 à covenant with a 
woman, not to marry any other, has been held 
void, as leading to a general prohibition of 


: marriage. Low v. Speer, 4 Bur. 2225. 80 


Long v. Denis, 4 Bur. 2050. A father bad im- 


poſed a condition diſinberiting the children of 


his ſon, and difabling him from ſettling a join- 


þ 


ture on his wife, if he married a woman, not 
having a competent marriage portion, or with- 
out conſent. Lord MaNSFIELD,. and the other 


Judges giving judgment on that caſe, all de. 


claze, ** conditions in reſtraint of marriage are 
odious, and therefore are held to the utmoſt 
rigour and ſtricneſs. They are contrary to 


ſound . Conditions precedent muſt pre- 


viouſly 


| 
| 
| 
| 
| 
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nocent offspring of the offending ſon. This 
teſtator conſidered money as the only qualifica- 
tion in a wife,” It ſeems pretty clear from the 
report of this caſe of Long v. Denis. that if it 
had been the caſe of a condition ſubſequent, 
the Court woyld have condemned the con- 
dition. Certainly where an eſtate is to veſt 
upon the performance of a condition precedent, 


Courts of Law, or Equity cannot diſpenſe with 


the condition, however harſh or capricious it 
may be; they can'only interpret liberally with 


reſpect to the performance of it. But with re- 


ſpect to conditions ſubſequent, the law is 
clearly ſettled, that if they are illegal, the con- 
dition is rejected, and the eſtate veſts abſolute. 
ly. How does the condition in reſtraint of the 
marriage, which in my opinion is clearly ſub- 
ſequent, operate in this eaſe? The reſpondent 
is forbidden to marry without the conſent. of 
Mr. Uſher. So far the law allowed the teſtator 
to go, and that conſent has been obtained. 
But in addition to this reſtraint, ' ſhe is forbid- 
den to marry any man, who has not a clear, 
unincumbered eſtate in fee ſimple, or freehold 
of $ool. J, over and above all 

| deduRtions. 


viouſly exiſt, -therefore in theſe there can be no 
liberality, except in the conſtruction of the 
clauſes. Lord MANSTIELUD ſays, © the for- 
feiture here is ſo cruel as to begin with the in- 


— 


— ci 5 «© wi 


— — 
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deductions. The caſe reported in Eg. abr. is, 
that a condition in reſtraint of marriage exclud- 
ing a particular profeſſion is void. How many 
particular profeſſions are virtually excluded by 
that condition? — What man of the profeſſion 
of the law has ſet out with a clear unincumber- 
ed real eſtate of 500l. a year, or has acquired 
ſuch an eſtate for years after his entering into 
the profeſſion ?—How many men of the other 
learned profeſſions can come within the con- 
dition ?—It will in effect exclude 99 men in 
100 of every profeſſion, whether civil, military, 
or eccleſialtical, It in effe& excludęs nearly 


every mercantile man in the kingdom, for let 


his perſonal eſtate he never ſo great, unleſs he 
is ſeized of a real eſtate of the aſcertained de- 
ſeription, he is excluded. Every man who has 
an Eſtate in ſtrict ſettlement in poſſeſſion, let the 
value of it be ever ſo conſiderable is excluded. 


Every man who has an eſtate in remainder . 


only, be the value what it may, is excluded. 


In a word, the condition which this weak old 


man would have impoſed upon his daughters, 


as the price of their portions, does, to my 


judgment, clearly and unequivocally lead to 3 
total prohibition of their marriage, and as ſuch 
ought to be condemned in every Court of 
Juſtice. And J cannot but ſay that the ſcene 
of enmity and diſcord, and diſunion, which 

| — 15 has 
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has now prevailed for years in this family, ought 
to teach every man, who hears me, the miſ- 
chievous folly of attempting to indulge his 


narrowneſs and caprice, even n aſter he has ſunk 


into the grave. 


The caſe of Scott v. Tyler has been relied 
upon in ſupport of this condition; but in my 
judgment ir does not in any manner apply. It 
was the caſe of an executory truſt, Ihe teſta- 
tor directed that g5oool. ſhould be paid by his 
truſtees to his daughter at the age of 21, if 
then maygied; and that a further ſum of 590d. 
ſhould be paid to her at her age of 25, if ſhe 
ſhould ſtill be unmarried: - If ſhe married with 
the conſent of her mother before 21, then he 
directed that coodl. ſhould be ſettled on her for 


Her fole and ſeparate uſe during her life, and 


E atter her death on her iflue, and that ſhe ſhould 


have a further-ſun of 5000). abſolutely ; and 


it ſhe died before her arrival at 25 unmarried, 


LP 


he gave both ſums of 5000l. to her mother. 


The daughter married before her age of 21, 
and without the conſent of her mother, and Lord 
THuURLOW held that ſhe was not intitled to an 
execution of the truſt, becauſe it was the caſe 
of an executory truſi; becauſe the reſtraint 
put upon her marriage was reaſonable, and 
having married e the conſent of her mo- 


ther, 
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ther, ſhe was not intitled to come into a Court 82 


of Equity for an execution of the truſt, more 


particularly as the teſtator had directed that 1 
legacy ſhould ſpecifically go to other uſes in the 
event of his daughter not wm_y intitle to re- 
ceive it. 


But in this caſe of Scott v. Tyler, obſcurely 
as the judgment of Lord ThHurLOw is report- 
ed, it ſeems to be extremely clear, that he re- 
cognizes diſtinctly the principle, which I have 


ſtated, that conditions in reſtraint of marriage, 
Which are unreaſonable, or which lead to a 


general inn are void by the common 


law. 
- 


I have ſtated to your Lordſhips my opinion, 


that the condition impoſed upon the reſpondent 


by the will of her father is clearly of this de- 
ſcription, and that the legacy haying veſted in 
her, the condition ought to be rejected. Con- 
ſequently, that although this legacy ſhould ap- 
pear to be charged upon land, and to be devil- 
ed over, that the reſpondent 1s intitled to 
it. And therefore whatever your Lord- 
ſhip's judgment may be upon the legality of 


the condition by the general law, the reſpon- 


dent is, in my opinion, intitled to her legacy 
by the rule of the civil law. which ſeems to 
me to be clearly applicable to this caſe. 


It 
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| 3 It was . Apfur 
| Rk and ADJUDGED, that the 
22. Appeal be diſmiſſed, and the decree therein 


complained: and that the appellant do pay the 


| MS. Jour. reſpondents 50l. | 
—_ 5ol. for their coſt 
| 133 the Appeal. K 8 


DAME 


AME 
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DAME MARIAMNE HAMIL-? put 
_ TON, in Error, J Plaintiff. 


— 


Int MARQUIS or DONEGALL, Defendant. 


March 2d. 1795. 
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WRIT of ERROR from the Exchequer. >= 


Chamber. In the year 1787, the Marquis, then 


Earl, of DonecaLL commenced an action in 


the Court of Exchequer, againſt Lady HAMII- 


Tan :—The declaration was in treſpa/s on the 


caſe, and it ſtated, that whereas the ſaid Earl, 
on 15th May, 1783, and before was, and from 
thenceforth hitherto hath been and ſtill is ſeized 
in his demeſne as of fee, of the ſole and ſeveral 
fiſhery of and in the lough, or pool of Lough- 
neagh, otherwiſe called Loughneath and Tome, 
otherwiſe. called Loughſidney, otherwiſe called 
Loughchicheſter, otherwiſe called Lougheath, in 
the ſeveral counties of Antrim, Armagh, Down, 
Tyrone, and Londonderry and the rivef Bann in 
the ſeveral. counties of Antrim and Londonderry 
ae from the faid lough, or pool, to a 

certain 


ſole and ſe - 
veral fiſhery 


in the upper 


part of a rĩi- 


ver brought 


an actiun 
againft B. 


the proprie- 


tor of a ſole 
and ſeveral 
fiſhery in 
the lower 
part of the 
lame river, 
for keeping 
and main- 
taining cer 
tain build- 
ings acroſs 
the river 
which pre- 


vented fiſh 


from com» 
ing into A's 


ery. 
It was held 
that the 
keeping and 
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thoſe works 
as alleged 
dy the de- 
clarat io 
and found 
by the ver- 
dict, ena- 
bled A. to 


- his action. 
Andtbongh 
As #ihery 


through ſe- 
. vera! coun» 
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certain Rock, or fall of water, called the Salmon. 
leap in the ſaid river Bann, in the ſaid county 
of Londonderry. Into which ſaid fiſhery of the 
ſaid Earl, divers large quantities of ſalmon and 
trout, and other fiſh bad from time ta time, before 
the 6b/truction herein after mentioned, been uſed 
and accuſtomed to. come, and, ſave for the obſtruc- 
tion herein after mentioned, would have continu. 
ed to come from the ſea, and that part of 

the ſaid river Bann, which lies below the ſaid 
fiſhery of the ſaid Earl, to the great improve- 
ment of the ſaid fiſhery of the ſaid Earl, and 
to the great profit and advantage of the ſaid 


Earl, to wit, at Armagh in the county of Ar- 
ev aforefaid. 


Pet the faid Mariamne Hamilton, well know. 


ing the premifles, but contriving, and malici- 
ouſly intending wrongfully and injuriouſly to 
prejudice, injure. and damnify the ſaid Earl, 
and to deprive him of the profit, benefit and 


h advantage of his ſaid fiſhery, afterwards and 


— 


whilſt the faid Earl was fo ſeized as aforetaid, to 
wit on the 15th day of May, 1783, and conti- 
nually from wende until the exhibiting of the 
bill of the ſaid Earl, wrongfully. and injuriouſly 


| Rept, maintained,” and continued, and cauſed 11 


be kept, maintained, and continued di vers ents, 
WCIres, and iraps, made of wood, lime and ones, 
each being of great length and breadth, to wit, 
twelve feet in length and twelve feet in breadth, 

| which 


* 


which had before then been wrong fully and infuri- 1795 
iufly made, erected, put, and conſtructed upon 2 
the ſaid Rock, or fall of water, called the Sal. 3 — 
mon-leap in the ſaid county of Londonderry. quis of 
By means whereof, divers large quantities of 
ſalmon, and trout, and other fiſh, which other- 
wiſe would during the time aforeſaid have come 
from the fea, and that part of the ſaid river 
Bann, which lies below the ſaid fiſkery of the 
. faid Earl into the ſaid fiſhery of the ſaid Earl, 
were during all the time aforeſaid prevented, 
aftrufted, and hindered from coming from the 
fea, and that part of the ſaid river Bann, which 
lies below the faid fiſhery of the ſaid Earl, into 
the ſaid fifbery of the ſaid Earl, and by reaſon 
whereof fo much of the ſaid fiſhery of the Earl of 
50 and in the ſaid longh, or pvol as lies within the ſaid 
f county of Armagh, hath been and ſtill is greatly 


f prejudiced, damaged and tefſencd in value, and 
a » the Tad Earl hath during all the time aforeſaid 
hg loſt and been deprived of great benefit, profits 
and and advantages, which he would otherwiſe 
1. t0 have got by his ſaid fiſhery in the ſaid lough or - 
oo pool, in that part thereof, which lies in the 


bye laid county of Armagh, to wit, at Armagh in 
wh the county of. Armagh renne, to the da- 


2 to 

ma Ke. 
ents, e, | 
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1795 On the 25th of March 1788, the action was Los 
— nuied at Armagh, when the jury found a ſpecial wat 
ee Verdict to the following purport: _ hig 
The Mar- | | 

quis of . 8 and 
Donne That James I. was ſeized in his demeſne as of roc 
Special ver- fee in right of. his Crown in this realm of and and 
. in the ſole and ſeveral fiſhery of the lough, ſaln 

called Lougbneagb, &c. and of the river Bann, | foe 
from the high ſea to the ſaid lough and of the as \ 
ſoil of the ſaid lough and river, and of the mat 
rock, or fall of water in the ſaid river Bann, Lou 
called the ſalmon leap, all ſituate in the ſeveral 3 
counties of Armagh, Dorn, Tyrone, London- 1 
derry and Antrim. And being ſo ſeized, by Cha 
his letters patent ſealed with his great ſeal of Cha 

4 1 the kingdom of England, and bearing date on — 
= 46 the 2gth of March 1613, did for himſelf, his BY 
heirs and ſucceflors, ordain and conſtitute that mei 
from thenceforth for ever there ſhould be twen- the 
ty-ſix honeſt, and diſcreet citizens of his city urn: 
of London, in his kingdom of England, to be XK 
elected in manner therein mentioned, who diec 
ſhould be called by the name of The Governor whi 
and Aſſiſtants, London, of the new plantation in pate 
Ulſter within the kingdom of Ireland, and did ſeizi 
thereby ere&, ordain, create, and conſtitute tick 
them into a new body corporate and politick by 285 
the aforeſaid name, and thereby for himſelf, iſſue 
his heirs and ſucceſſors did give and grant to to tl 


the ſaid ſociety of The Governor and Aſſiſtanis, 
2 
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London, &c. and to their ſucceſſors, the entire 
water creek, river, or rivulet of Bann from the 
high ſea as far as the lake, called Loughneagh, 

and the ground, and ſoil thereof, and alſo the 
rock and ſalmon-leap, with the appurtenances 
and the whole fiſhery and taking of fiſh, as well 


ſalmon and eels, as all other kinds of fiſh what- 


ſoever in, or within the ſaid water, creek, &c. 
as well with nets of every kind as in any other 
manner een Wan the high eng! as * as 


ee 41 215 


Theſe * * were daly 3 the 


Chancery of England and alſo enrolled | in the 
Were os oak 5 | 


5 . wy the: Jetrers pattie 100 enrol- 
ment thereof 40 ey fur N nn as 
the wn 1 Bf? #11: 615 
l — e awed, 1 to wit, in 28 

died, ſeized of the reſidue of the premiſſes, 
which did not paſs to the ſociety by the letters 


of 
DuNEGALL 


patent and upon his death, Charles. ty gag 


n of faid en. £2416 


1Ohe the 28th of . 80 37, a \ſeire phe 
iſued out of the Chancery of England, directed 
to the ſheriffs of London, commanding. them to 
I as to the ſociety: of be Goerner and 


Aſſiſtants, 
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Affiftants,, London, of the new plantation in Uiter, 


—— to ſhew cauſe hy the letters patent of the 29th 


againſt 
The Mar- 

quis of 
Donecauy 


of March 1613, and the. enrotment thereof 
would not for certain cauſes in the ſaid ſeire 
facias particularly ſet forth be revoked, can. 
celled and annulled, upon which i. fa. it was 
ſo proceeded, . that: afterwards it Was adjudged 
in the Chancery of England, that ſaid letters pa- 
tent ſhould be annulled, and che premiſſes 
granted: to the ſociety; ſhould: be taken and de. 
livered up into the hands of King Charles, who 
accordingly became ſeized, andthe letters pa- 
tent and enrolment were vacated. 


Charles I. continued ſeized until the 23d. of 
October 1641, when the premiſes in the decla- 
ration mentioned were-ſeized and ſequeſtered, 
or diſpoſed. of, diſtributed and ſet apart by the 
unlawful powers in this kingdom. Upon the 
death of Charles I. 1648, Charles II. ſucceeded 
and became ſeised of the en i his de- 
e erden x: Af. 40 5 


 Charlet Il. big 6 ſeized, 3 Jetters ker 
his privy ſignet, bearing date at #biteball on 
the 28th of February, in the 13th year of his 


. . reign,” and in the year 1660, commanded that 


letters patent ſhould he paſſed under the Great 
Seal of Ireland, granting to Arthur then Earl of 
Denegall, and bis heirs all the fiſhings, and fiſh- 
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pool of Loughneagh, and Tome, &c. and in the 
river Bann and allo all the iſlands in the ſaid 
lough, and the ſoils of the ſaid lough, or pool 
of Loughneagh and Tome, &c. and of the ſaid 


riyer Bann, and every and either of them, with 


all and ſingular their and every of their appur- 
tenances from the lough, or pool aforeſaid, 
unto the rock, or fall of water, called the 
ſalmon-leap in the ſaid river, being in the coun- 
ties of Down, Armagh, Tyrone, Antrim and Lon- 
donderry, in the province of U/ſter, and king- 


dom of Ireland, or ſome of them, or in the 


confines of them, together alſo with certain eel- 
weirs, in and upon the ſaid river of the Bann, 
in the ſaid counties or ſome of them, and alſo 


all full power to come to the banks of the 


lough, pool, and river aforeſaid and there- 
upon to lay and put their nets, and all other 


neceſſaries for fiſhing, and to do all other 


things whatſoever, which ſhould be needful, 


and neceſſary to the enjoying of the premiſes, 


and every part and parcel thereof. 


| Theſe letters of the 28th of February 1660, 


were afterwards in due time, and manner en- 
rolled in the Court of Chancery in Ireland. 


Charles II. being ſo ſeized as aforeſaid by 
letters patent, ſealed with the great ſeal of the 
Vor. III. I kingdom 


ing places of what kind ſoever in the lough, or 
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Cre 3d of Fuly, in the 13th year of his reign, and 


agai 
The Mar- 
auis of. 
DoNzGALL 


1662. | 
Grant to 
the ſociety. 


— 


in the year 1661, in purſuance of the letters, 
28th of February 1660, under his ſignet, of 
his certain knowledge, ſpecial grace, and mere 
motion, for himſelf, his heirs and ſucceſſors, 
did give and grant to the ſaid Artbur, then 
Earl of Donegall, and his heirs, all and ſingular 
the premiſes, as contained in the letters, 28th of 
February 1660, to the proper uſe of him the 


faid Arthur, Earl of Donegall, and his heirs.— 


Theſe letters patent were in due time and man. 
ner enrolled in the Court of Chancery in Ire. 
land ; and the Earl of Donegall, by virtue of 
the letters, 28th of February 1660, and the 


letters patent, 3d. of Fuly 1661, became ſeiz- 


ed of the premiſes as the law requires, and he 
and his heirs have been ever ſince in poſſeſſion 
of the ſaid fiſhery, and premiſes, and ſeized 
thereof as the law requires. 


The plaintiff is the heir at law of Arthur, 


Farl of Donegall, the grantee, and at the time 


of committing the treſpaſs and long before, 
and ever ſince and now is ſeized of the ſaid 
fiſhery and premiſes as the law requires. 


Charles II. by letters patent, bearing date at 
IWe/tminſter, on the 1cth of April in the 14th 
year of his reign, and in the year 1662, ſealed 
EET with 


— 


Z 


ON 


ur, 
ime 
ore, 


ſaid 
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o 4th 
2aled 
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with the Great Seal of England, reciting the 


letters patent of the 29th of March, 1613, and 


alſo reciting, that afterwards, the ſaid letters 
patent were annihilated and cancelled in the 


Court of Chancery in England, and that by rea- 
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ſon thereof the ſaid Society of the Governors and 


Aſſiſtants, London, of the new plantation in Ufer 
in Ireland, were totally annihilated, and de- 
prived of all the lands, and hereditaments, and 


March, 1613. And reciting, that it had been 
the intention of his father, Charles I. to reſtore 
the ſaid Society of Governors and Aſſiſtants of the 
new plantations in Ulſter, to all the lands and 
privileges, which had been ſo granted to and 
loſt by them, to hold and enjoy the ſame as 


fully and beneficially to all intents and pur- 


poſes, as if the ſaid patent never had been can- 
celled, but the execution of his ſaid intention 
had been prevented by the wars and tumults 
then prevailing in Ireland, therefore in order 
to carry the ſaid intention into effect, and in 
order that there might be a new ſociety of the 


privileges, and franchiſes, whieh had been 
granted by the letters patent of the 29th of 


new plantation in ter ereQed, conſiſting of | 


the ſame number of. honeſt, and diſcreet citi- 


zens of London, as the ſaid ſociety had former- 


ly conſiſted of, did for himſelf, his heirs and 
ſueceſſors, ordain and conſtitute, that for the 


future there ſhould be for ever, twenty-ſix 


* 2 | honeſt 


— 
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honeſt and diſcreet men of the city of London, 
in his kingdom of Eng/and, to be choſen and 
elected as therein mentioned, who ſhould be, 
and be called The Society of the Governor and 
Aſſiſtants, London, of the new plantation in Ulſter, 
within the kingdom of Ireland, and that they 


and their ſucceſſors ſhould be by force of his 


then letters patent a body corporate, and poli- 
tick, in fact and in name, and did thereby con. 


ſtitute and appoint them and their ſucceſſors, a a 


body corporate and politick by the name of the 


Society of the Governors and Aſſiſtants, London, 


of the new plantations in Ulſter, within the 
kingdom of Ireland. 


And Charles II. did thereby give and grant 
for himſelf, his heirs and ſucceſſors, to the ſaid 
ſociety and their ſucceſſors, the whole water of 
the creek, or river Bann from the high ſea to 


the lough, called Loughneagh and the ſoil there- 


of; and alſo the rock, called the falmon-leap 
in the ſaid river with the appurtenances, and 
the whole fiſhery, and the taking of fiſhes, as 
well ſalmon and eels, as all other fiſhes what- 
ſoever within the aforeſaid creek or river of the 
Bann, and Salmon- leap aforeſaid, as well with 


nets of every kind, as in any other manner 


whatſoever, from the high fea up to Loughneagh 
aforeſaid, and in the whole courſe of the river 
| Ft | within 


> 17 
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within the aforeſaid limits in the counties of 
Antrim, Tyrone and Londonderry. 


Theſe letters patent were in due time and 
manner enrolled in the Courts of Chancery, 
both of England and Ireland. The ſociety ac- 
cepted of theſe letters patent, and became 
ſeized of the premiſes granted by them. And 


the ſociety and their ſucceſſors have been ever 


fince the year 1613, and now are poflefled of 
the Rock or Salmon-leap, and the ſoil thereof, 
and the fiſheries thereof, and of the fiſhery of 
the river Bann, from the ſaid Rock to the high 
ſea, and the ſoil thereof, 


In the year 1620, the ſocicty made upon the 
Rock, or Salmon-leap, and near the edge theres 


of, one cut for the purpoſe of conveying tim- 
ber down the river Bann to the town of Cole- 
raine, which they were then nn in 


| building. 


And in the year 1944, the ſociety made in 
and upon the ſaid Rock or Salmon-leap, one 


other cut, or trap for the purpoſe of catching. 


fiſh; and in 1745, they made another cut, 
weir, or trap for the catching of fiſh in and 
upon the ſaid Rock or Salmon-leap, which cut is 
called and known by the name of Williams's 
cut. And in 1755, they made another cut 
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weir, or trap for the catching of fiſh in and 


upon the rock, called Murphy's cut. And in 


1760 they made another cut, weir or trap, for 
the catching of fiſh in and upon the rock or 
ſalmon-leap, called Mofit's cut, which four 
laſt mentioned cuts are the cuts, weirs and 
traps in the declaration mentioned. They are 


made of wood, lime and ſtone, and are of the 


dimenſions in the declaration mentioned. 


The Jury then found, that the plaintiff was, at 
the time of the erection of the four laſt mention- 
ed cuts, a minor, and then reſided, and hath 
ever ſince continued to reſide out of Ireland, 
to wit, in Great Britain, and attained his age in 
1761. 


In 1471, the plaintiff brought his action of 
treſpaſs on the caſe in the Exchequer of Ireland, 
againſt Sir Henry Hamilton, Bart. who was then 
in poſſeſſion of the fiſhery of the ſociety, as 
their lefſee, for the erecting, or maintaining, 
and continuing the ſaid four cuts, weirs, or 
traps laſt mentioned, 'to the prejudice of the 
plaintiffs fiſhery, and ſeveral proceedings were 


bad in the ſaid action. A trial was had, 


and ſpecial verdi& found, which was argued, 
and a venire facias de novo was awarded. 


The 


>} —{ — . 19 
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The ſociety by their indented deed, 12th of 
November 1778, and ſealed with their common 
ſeal, demiſed the fiſhery ſo granted to them by 
the letters patent 2gth March 1613, and the 
letters patent ioth of April 1662, to the ſaid 
Sir Henry Hamilton and his heirs, for and dur- 


ing the life of Dame Mariamne Hamilton, his 


wife. By virtue of which he became ſeized, 
but he did not enter into poſſeſſion of, nor was 
he ever poſſeſſed of that part of the water of 
the river Bann, which lies between the Rock or 
Salmon-leap and Loughneagh, or the ſoil Fw 
of, or the fiſhery thereof, 


In 178 2, Sir Henry Hamilton died leaving 
Mariamne Hamilion, his widow, and George 
Hamilton, Eſq. his nephew and heir at law, who 
became ſeized of the premiſes demiſed, and 
became poſſeſſed of ſuch part thereof, and no 


more, as had been poſſeſſed by Sir Henry 


Hamilton. 


George Hamilton, the heir of Sir Henry by 
deeds of leaſe and releaſe, 25th and 28th of 
April 1783, granted, releaſed, and confirmed to 
Mariamne Hamilton and her heirs, all his eſtate 
in and title to the ſaid premiſes, by virtue of 
which ſhe became ſeized, and became poſſeſſed 
of fuch part and no more, as had been poſ- 
ſefled by Sir Henry and George Hamilton, And 

$4 | being 
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being ſo ſeized and poſſeſſed, the plaintiff in 
1784, brought his action of treſpaſs on the caſe 
againſt the ſaid Dame Mariamne Hamilton, for 
keeping and maintaining the ſaid cuts to the 


prejudice of the fiſheries, and ſeveral proceed. 


ings were had on the action. 


The Jury further found, that Dame A. Ha- 
milton, being ſo ſeized and poſſeſſed, did at the 
time in the declaration mentioned, and from 


thence to the time of exhibiting the bill, keep, 


maintain, and continue the cuts, weirs and 
traps in the declaration mentioned, which had 
been made by the ſociety upon the rock, or fall 
of water, called the Salmon - leap. 


By means of which keeping, continuing and 
maintaining of ſaid cuts, weirs, or traps by 
ſaid Dame M. Hamilton, divers large quantities 
of ſalmon, trout, and other fiſn, which other- 
wiſe would during the time aforeſaid have 


paſſed from the ſea, and that part of the river 


Bann, which lies below the fiſhery of the plain- 
tiff into the fiſhery of the plaintiff in the county 
of Armagh, were during the time aforeſaid by 


means of the keeping and maintaining of the 
faid four cuts, traps, or weirs obftrutted from 
paſſing from the ſea and the ſaid part of the 


ſaid river into the ſaid fiſhery of the plaintiff in 


There ; 
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There are three openings in the river be- 
tween the cuts, or traps ;—one opening of 28 
feet in the clear in the deepeſt part of the river 
over the Rock :—one other opening of 64 feet : 
Land one other of 18 feet. 


But by the means of continuing and main- 
taining the four traps, weirs, or cuts upon the 
rock, the rapidity of the current in each and 


every of the openings is ſuch as to prevent, ob- 


firut and hinder as many fiſh from going from 
the ſea, and that part of the river Bann, which 
lies below the fiſhery of the plaintiff into the 
plaintiff's fiſhery in Loughneagh in the county of 
Armagh as formerly, and before the erection of 
the four traps, cuts, or weirs were formerly 
uſed to go. 


The verdiQ concluded in the uſual form, and 
if the Court ſhould be of opinion with the plain- 
tiff his damages were aſſeſſed at 451. 


This ſpecial verdict was argued ſeveral times 
in the Court of Exchequer, - where judgment 
was given for the plaintiff (the defendant in 
error) YELVERTON, Ch. R. HamiLTown and 
Mrz, Barons, being of opinion with the 


plaintiff, —Power, B. being of opinion for the 
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A writ of error was brought by Lady Ha- 
milton into the Court of Exchequer-chamber, 
where judgment was pronounced in Hil. 1794. 
Lord CLoNMELL, Ch. J. of the King's Bench, 


Donreatt and Lord CARLETON, Ch. J. of the Common 


Pleas gave their opinions in favour of the defen. 
dant in error. The CHANCELLOR was of a 
different opinion, but declaring, that he would 
not decide againſt the opinions of the two Chief 


Judges, he affirmed the judgment, to reverſe 


which the preſent writ of error was brought. 


Mr. Beresford and Mr. Dunn for the plaintiff 
in error. —This caſe is to be conſidered upon 
the declaration, and the finding of the verdi& 
applicable to it, that is, upon the whole record. 
Firſt. It is not found that the defendant in 
error has ſuſtained actual damage from the 


erection and continuance of the works he 


complains of, by the diminution of the number 
of fiſh taken in his ſeveral fiſhery, but merely a 
conſtructive eventual damage by the diminution 
of the number of fiſh entering his ſeveral 


| fiſhery from the ſea, ſo that notwithſtanding 


any thing found by the verdict, the defendant 
in error may in fact have taken as great, or a 
greater number of fiſh, during the time of the 
alleged injury, as during any other period of 
the ſame duration, prior to the erection of the 


works complained of; although in general ver- 
| dicts 


the l 
lever 
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dias intendments are to be made to ſupport 
the general finding, yet in ſpecial verdicts where 
the fads are detailed upon the record for the 
Court alone, it is otherwiſe, and at all events, 
the Court cannot intend that which is the very 
giſt of the action. 


Secondly. The damage found is damnum ab/- 
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que injuria, inaſmuch as the damage found to 


be done is found to conſiſt in the diminution 
of the fiſh that enter the ſeveral fiſhery of the 
defendant in error :—But if the acquiſition of 
fiſh, floating in his ſeveral fiſhery, be a benefit 
to him, and the diminution of the number a 
damage, it follows that the retention of the 
ſame fiſh in the ſeveral fiſhery of the plaintiff 
in, error muſt be a benefit to her, and the ſuf. 
fering them to paſs out of it a damage, and 
therefore in pari materid & pari jure the reten- 


tion of them by the plaintiff in error cannot be 


conſtrued an injury to the defendant in error, 
inaſmuch as ſhe gains, by the detention, the 
very ſame advantage, and to the ſame extent, 
that the defendant in error loſes, 


Here there are two ſeveral fiſheries; 1ſt, that 
of the upper Bann down to the rock, and adly, 
the lower Bann from the rock to the ſea. A 
leveral fiſhery is the right to the ſoil, the water 
and the fiſh exiſting within certain bounds. Is 

the 
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the defendant in error injured in any of theſe 
rights? — Can he ſay that his fiſh in his ſeveral 
fiſnery, his water, or his ſoil is prejudiced by 
any act of the plaintiff in error? He cannot, 


All his fiſh within his fiſhery, his water and his 


ſoil are at this moment, and notwithſtanding 
any thing found by the verdict entirely unhurt 


dy any act of the plaintiff in error. A ſeveral 


fiſhery ex vi termini implies property in the fiſh. 
The difference between a ſeveral fiſhery, and a 
common of fiſhery is this: that in a ſeveral 
fiſhery, the fiſh belong to the owner before they 
are caught; but in a common of fiſhery they 
do not belong to him until they are caught; 
he has a right to make them his own by a par- 
ticular act. In a ſeveral fiſhery they are his 
ratione ſoli; they are like beaſts of chace or 
warren, which while within the limits he may 
deſtroy or give away, or let others deſtroy, 
Cro. Car. 553, and three caſes in the year-bockt, 
there cited. A man may declare for fiſh taken 


in a ſeveral fiſhery as piſces ſuos, and may bring 


treſpaſs and they are bona aſportata. Fontleroy 
v. Alymer, 1 Lord Raym. 239. Bulbrook v. 


| Goodere, 3 Bur. 1768. The power of retaining 
fiſh neceſlarily follows from the right of taking; 


the proprietor retains one day, that he may tak? 


the next, otherwiſe more might be taken at 


once than public Ray EG Therefore 
| the 
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the power of retaining within a fiſhery necefſa- 
rily follows the right of taking. 


If it were found by the verdict that fiſh, thus 
retained, would afterwards eſcape, but were 
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deſtroyed without any profit to the owner of 


the fiſhery, then there might be ſome objection 
to the conſtruction of the works. But there 


ing the fiſh from eſcaping into the lough or 
the ccean, or deſtroying the ſpecies. Where 
there is no ſuch finding, the Court will not 
preſume any other intention, than that of re- 
taining for the purpoſe of taking thereafter. 


Thirdly. In all actions of treſpaſs on the caſe, 


is no finding that they were erected for the pur- 
poſe of injuring the Earl's fiſhery, or prevent- 


except actions of treſpaſs on the caſe for a nui- 


ſance, the original act done is ſuppoſed to be 
legal, and the conſequential injury alone gives 
the ground of action; and inaſmuch as the da- 
mage found by the jury does not import an in- 
jury to the defendant in error, but confiſts 
merely in the diminution of the fiſh, which 
would have enfered his ſeveral fiſhery, if ſuch 
finding be ſufficient to intitle the defendant in 
error to judgment, it neceſſarily follows, that 
the taking of fiſh by the plaintiff in error, in 


any manner whatſoever mult ſubject her to an 


action, inaſmuch as the fiſh taken are prevent- 
| | ed 
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ed from entering the fiſhery of the defendant in 
error, or this monſtrous concluſion muſt follow, 
that the ſame conſequential damage arifing from 
one legal act ſhall give a ground of action, 
which had it ariſen from another legal act, it 
would not. | 


Fourthly. It is expreſsly found by the jury, 
that the works complained of were erected for 
the purpoſe of catching f/hþ within the plaintiff 
in error's ſeveral fiſhery, and a Court of Law is 
not warranted on account of the extent of the 
engines for taking fiſh, or the materials of which 
they are conſtructed, to pronounce them an un- 
due mode of fiſhing. Fir/t, not from their ex- 
tent, for the river is 158 feet wide, of which 


48 feet only are occupied by the works, and the 


ſtatute requires no greater opening in rivers than 
21 feet, (b) and the common law is ſilent; and if 
the works ſhould be held injurious on account 
of their extent, all bridges in ſeveral fiſhery ri- 
vers, the piers and abutments of which preſent 
ſolid obſtacles to the ſtream, and encreaſe its 
rapidity, muſt be abated. Secondly, not from 
the materials of the works as found; becauſe 
that is for men of the art, and not for the learn- 
ed Judges to decide on, and the obſtruction 
might be as great from fiſhing with boats or 
other modes univerſally practiſed, and there is 
no mode of fiſhing by which the rapidity of the 

ſtream 


{(b) 23 & 24 Geo. 3. 26 Geo 3. c. 25, 
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ſtream muſt not neceſſarily be encreaſed, and 1795 
the more or leſs obſtruction is a queſtion for the Os 
jury and not for the Judges, v ho can only pro- 2 
nounce upon aſcertained, and decided obſtruc- quis of 
tions, and the rapidity of the ſtream may be , 
itſelf a legitimate mode of fiſhing, if it does not 

amount to a total obſtruction, becauſe by en- 

creaſing the rapidity in ſome parts while it is re- 

laxed in others, the fiſh to avoid ſtemming the 

current may be induced to deviate from the di- 

rect line of aſcenſion into the prepared en- 

gines. It cannot be objected, that theſe works 

are erected upon the ſoil of the defendant in 

error, for it is admitted they are upon the ſoil of 

the plaintiff in error. Then will the Judges un- 

dertake to ſay, that this is an unlawful mode of 

taking fiſh, when the words of the patent are, 

that they may take fiſh qudcungre via? Indeed 

one of the Judges in giving his opinion upon 

this caſe below ſaid that qudcungue vid coming 

after nets, &. muſt mean modes of fiſhing , 

ejuſdem generis, That rule applies in the caſe of 
dignitaries of the Church becauſe the Court 

takes judicial notice of the rank of Biſhops, 

&c. but can the Courts take judicial notice of 


the modes of catching fiſh ? 


Suppoſing for the preſent, that the grant un- 
der which the plaintiff in error derives is ſubſe- 
| quent 
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1795 quent to that under which the defendant in error 

><a holds, and that the ſociety by the acceptance of a 

2. ſecond grant waived the benefit of their firſt, it is 

quis of neceſſary to enquire what right the defendant in 

Donzoall error poſſeſſed under his grant-(a). He had a 

right to take all fiſh within his ſeveral fiſhery ;— 

he had a right to ſuffer others to do fo—to pre- 

vent all mankind from going to it: but he had 

no right to prevent the Crown from exerciſing 

its right over the remaining part of the river 

not granted. This ſubject is illuſtrated! by a 

caſe in Devis 157, where it is laid down that 

nothing ſhall paſs by implication in a grant 

from the Crown. Then if the Crown had all 

the rights in the lower Bann, which it had be- 

| fore tha grant in the upper, it could paſs theſe 

| „rights by another grant, and having done ſo, 

1 another ſole fiſnery has been conveyed to the 

1 ſociety in the moſt beneficial manner. The 
owner of the upper fiſhery cannot complain of 

that; he may take and retain all fiſh that come 

from above in tranſitu to the lower fiſhery ; be 

may exerciſe every act of ownerſhip over them; 

' | it 


— . CÜU. 


(a) It may be neceſſary to obſerve, that this topic was urg- 
ed by Lord Pexy as a material part of the caſe :—But as in 
conſequence of what paſſed among the Lords, it was not ex- 
patiated upon at the bar, nor made any part of the judgment 
of the Houſe, no further notice is taken of it in the body of 
the report. However the particulars are here ſubjoined by 
way of note. After the firſt day's argument, 


Lord 
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r it is a mutual benefit, and it follows from the 1795 
4 nature of their ſeveral ge, becauſe each Nee 
$ has ou 
i | quis of 
A Lord Pay, after objecting to the manner in which the Doxtoarr 
_ counſel for the plaintiff in error argued the cafe, upon defects 
in the declaration, ftated the grants of the Crown from the 
A ſpecial verdict, which grants were enrolled in England and 
d Treland. James was ſeized, in right of his Crown of 
8 Ireland, of thoſe fiſheries, and the patents granting them are 
er under the ſeal of England. I do not know whether there 
a ever has been a determination, that a grant under the ſeal of 
Great Britain can paſs lands in Ireland, enjoyed by the King 
* in right of his Crown of ireland. It is a ſubject of eonſe- 
nt | quence; I do not know, that it ever came in judgment. It 
all is poſſible there may be a great number of ſuch patents, grant- 
1 ing lands in this kingdom ; I cannot fay, whether there may, 
ſ or not. It is a conſideration which will deſerve great atten- 1 
* tion. One queſtion therefore, which ſhould be determined, ö 
ſo, is whether a patent under the ſeal of Great Britain is ſufficient 
he to paſs lands lying in Treland? 
he | | 
ef I would not be underſtood in any of theſe ideas, which 
08 I ſtate to your Lordſhips, that I preſume to give any opifiion, 
or intimate any opinion; I mention them as matters of doubt, 
be which it is right ſhould be removed. 
mz | i 
3 Suppoſe this patent to be a good one for the purpoſe of in- 
| terring the right, then another queſtion ariſes. The ſpecial 
urg · verdict finds, that on the 28th of December 1637, a /ci. fa. 
as in iſſued from the Chancery of England to annul the patent, 
t ex which was enrolled in the Chancery of England. The ſci. fa. 
ment was dated in 1637, and the] jury find, that in the next Hilary 
dy of term, judgment was pronounced to annul the patent. Upon 
ed by What ground that judgment was given does not appear in the 
caſe, It muſt have been ſomething upon the face of the 
2 patent; for if it were upon any extrinſic matter, there muſt 


have been a pleading, and a jury returned to try the fact; 
Vor. III. U 
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has a right to every individual fiſh which comes 
within the limits of the fiſhery, and may take 
them 


the record muſt then be ſent to the King's Bench, and a judg- 
ment given there. It is particularly found, that though judg- 
ment was given to vacate the patent and the enrolment in 
England, yet there was no judgment to vacate the enrolment 
in Ireland, therefore the ſubje& for conſideration will be, whe- 
ther that judgment by the Chancery of England, upon a writ 
iſſuing out of the Chancery of England can repeal letters pa- 
rent enrolled in Ireland, or the enrolment in Ireland. The 
CarancerLor had not the patent, or the enrolment in Jre- 
land before him. A ſcire facias to repeal a patent is an 
original writ iſſuing out of Chancery, It is a maxim in 


. England, that the King's writ does not run into Wales ; it 


would be more extraordinary if it ran into /reland. 


A third point which occurs to me ĩs this: the verdict finds, 
that a patent paſſed in England on the 10th of April 1662, 
and by that it is recited, that the original grant to the corpo- 
ration of London, &c. had been annulled, and that it was his 
Majeſty's intention to have reſtored the corporation to all the 
Tights which had been granted to them in as full and beneficial a 
manner, as they enjoyed them before, and in order to carry 
ſach intention into execution, this ſecond patent grants the ſame 
rights to the corporation in the very words of the former. It oc- 
cars to me, that ſuppoſing the firſt patent to have been repealed 
by the judgment vpon the ſcire facias, whether this ſecond 
patent is not to be conſidered as reſtoring the ancient rights 


that the corporation had: whether ſrom the recital, that it 


was his Majeſty's intention to reſtore to the corporation what 
bad been granted to them in as full and ample manner, they 
ſhould not have thoſe rights, as if they never had been taken 
from them ?—They are in by remitter, Fenk. Cent. 196. 


I thought it neceſſaty to mention theſe difficukies, without 
giving any opinion whatſoever. 


Lord 
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them if he can. So if the Crown grant a 
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warren or chaſe over particular ground, was it mT 


ever 


Lord ChanctELLox. My Lords, I have attended very 
much to what has fallen from the noble Lord, and I truſt 
he will agree with me, that it is not neceſſary to enter into 
the queſtions made by him, and that they had better be laid 
out of the caſe. I take the naked queſtion to be, whether 
the injury laid in the declaration, and found by the verdict, 
be ſuch as in point of law enables the plaintiff to ſuſtain an 
action of treſpaſs upon the caſe to be reprized in damages for 
that injury ?—Moft certainly, this ſpecial verdi& runs out 
into an unneceſſary length in deducing the titles. The title 


againſt 


| The Mare 


quis of 
Don EGALL 


of Lord Donegall is found to be under a patent under the 


great ſeal of England. The original title of the corporation 
of London is found to be by patent under the great ſeal of 
England, and it is found that proceedings by ſcire facias were 
inſtitured to repeal the patent to the London ſociety. The 
patent to Lord Donegall is ſubſequent to the repeal of the patent 


to the London ſociety, and a new one was granted to them. But 
| the poſſeſſion of Lord Doncgall's anceſtors and himſelf, and 


the poſſeſſion of the ſociety and their tenants, now for more 
than a century, appear upon the record ; for it is found, that' 


from the time of the grant to Lord Donegal!, he and his de- 


ſcendants were uniformly in poſſeſſion of the fiſhery granted 
to him. From the time of the grant to the ſociety, they and 
their tenants have been in the uninterrupted poſſeſſion of that 
part below the rock; and I take it in point of law to be clear, 
that upon that poſſeſſion alone, the plaintiff may bring an 
action to be reprized in damages, and the defendant may 


juſtify herſelf upon that poſſeſſion in erecting theſe works, and 


upon the naked fact of poſſeſſion, the queſtion may fairly 
ariſe. There is one circumſtance which may make it a ſerious 
queſtion to be put to the judges, whether the grants under the 
ſeal of England are valid, arifing from this, that the whole 
U. 2 | county 


— 
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ground? Or is there any inſtance where an 


HamiToN : 
; action 


Tb Nr 
quis of a 
Doweeatt county of Londonderry is held by titles by grants under the 
ſeal of England. So that if this queſtion be decided, where 
it does not ariſe, your Lordſhip's may put a queſtion, which 
may affect the whole property of the corporation of London- 
derry and a conſiderable ſhare of the property in Lier. For 
it will appear that all the grants, after the quelling of the 
Tyrone rebellion, are under the ſeal of England. I herefore 
and being juſtified by the opinions of my Lords, the Chief 
Judges, in the Exchequer Chamber, that the plain queſtion 
between the parties might ariſe, without entering into the 
other topics, I ſhould hope, that unleſs there be an abſolute 
neceſlity for it (which I do not feel) it is not very adviſable 
to put thoſe queſtions to the judges, which if aoſwered in the 
| negative, may have effects upon the property of the county 
| that no man can be aware of. 


\ 


| 
| 


1 
| 
| 
| 
1 
| 
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Lord Pzxy. My Lords, I ſhould think, it might be L 
right for your Lordſhips to make proviſions for the ſubject. | P 
There were a number of acts of parliament paſſed in England, V 
relative to eſtates in Ireland; the general received opinion for f 


a length of time had been, that thoſe acts bound Treland, and ” 
that the titles derived under them were good. Yet it was 1 
thought fit to paſa laws to confirm thoſe titles, and make 00 
the Engliſb acts of force here. Poſſibly it may be neceſſary = 
to do ſo, with regard to thoſe patents. Bus though it may | a\ 
not be right to aſk that queſtion of the judges, no injury can ſe 

— ariſe ſrom aſking their opinion upon the judgment in the cc 
ſcire facias ; nor can I feel any inconvenience, in aſking the th 
opinion of the judges, whether by the ſecond letters patent ſh 
granted to the ſociety, they are not to be reſtored to the an- th 


eient rights, which they enjoyed under the firſt. Your 
Lordſhips will obſerve, that in the caſe of the defendant in 
error, it is inſiſted upon, that he has priority under the grant, 

becauſe 


11 . re. To 
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action was brought by the owner of one chace 
or park, claiming by a grant from the Crown, 
againſt the owner of another park or chace 
claiming alſo from the Crown ? 


becauſe his patent appears to be dated in 1660, and that un- 


der which the plaintiff in error derives in 1662. Therefore 


it is aid that Lord Donegalls had priority; whereas if the 
ſecond patent be conſidered in the light I have mentioned, it 
is a 1emitter—a reſtitution of the ancient rights, and the ſo- 
ciety hold under the firſt, and not under the ſecond. 


If your Lordſhips are of opinion, that this is a material 
part of the caſe between the parties, I ſhall propoſe this queſ- 
tion. But I cannot ſee how you can aſcertain the rights of 
the parties, without determining the priority of their grants. 


Lord CnancsLLOrR. There is one fact which appears to 
me to preclude the neceſlity of the queſtion. The patent of 
Lord Donegall is dated immediately after the reſtoration, and 
prior to the act of reſtoration. It is found that theſe fiſheries 
were ſequeſtered by the uſurped powers, and if it were not 
for a clauſe in the act of ſettlement, the grant made to Lord 


 Denegall would have been deveſted from him and reveſted in 


the Crown. But to avoid that, there is a clauſe in the a& 
confirming all patents; ſo that this patent does ſtand confirm- 
ed by an lriſn act of parliament for the very purpoſe of 
avoiding the operation of the deveſting clauſe in the act of 
ſettlement. I ſhould fubmit therefore, whether this does not 
confirm the patent, And 1 remember having been counſel in 
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this cauſe at the aſſizes, where I went for the very purpoſe of 


ſhewing that Lord Donegall had no title; but the clauſe in 
the act of ſetilement put that out of the caſe. 


The argument at the bar was then reſumed. 


Hh. 
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Fifthly. The caſes of a common right to 
light, air, and water, relied on by the defen- 
dant in error, do in no ſort apply to the caſe of 
a ſeveral and not a common piſcary, inaſmuch 
as in all thoſe caſes there is a veſted right to a 
definite benefit of which the party complaining 
has been deprived; but here there is and can 


be no definite benefit to him who claims after 


the owner of a ſeveral fiſhery, but only a right 
to ſuch fiſh as ſhall be ſuffered to paſs from the 
inferior to the adjacent fiſhery, the quantity of 
which muſt altogether depend upon the induſtry 
uſed by the proprietor of the fiſhery below.— 
Air and light are capable of a ſeveral enjoy- 
ment, but fiſh are not; the enjoyment of the 
former conſiſts in /r; of the latter in con- 
ſumption ; in one cale the element may be — 
for all the purpoſes to which it is applicable; i 

the other, the liſn is conſumed and cannot be 
enjoyed by another. Therefore the diſtinction 
is ſolid and clear between the two caſes. The 
caſe at bar is more like the caſe of a common 
and in the precedents of declarations for en- 


croaching upon the common of another, one 


of theſe two things appear to be ſtated ;—either 


a total deprivation, which differs from a partial 


one thus, that from a total deprivation, a da- 
mage mult neceſſarily ariſe ; from a partial one 
it is only Pei ble :— or the party complains that 
he cannot enjoy his right in ſo ample and bene- 


ficial 


i >| awe „ Wha 
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ficial a manner as before. Lil. Entr. 55. 62. 
1 Mal. 114, 116, 142. But here the party has 
not alleged that he had not as ample a ſupply of 
fiſh as formerly he was accuſtomed to have and 
ought of right to have. 


Sixthly. Therefore the defendant in error 
has not framed his declaration in ſuch a man- 
ner (ſuppoſing him intitled to relief upon the 
facts found by the ſpecial verdict) as the nature 


of his caſe required. Neither does the verdict 


find that which is laid as the gif? of the action, 
viz, that the fiſhery in Armagh is damnified. 
But the verdict endeavours to make amends for 
that defect by finding matters that are not ſtat- 
ed in the declaration, and upon this ſuperfluous 
finding, the judgment of the Courts below was 
principally founded, viz. that by means of con- 
tinuing the cuts, the rapidity of the ſtream was 
ſo much encreaſed, that as many fiſh as former. 
ly ufed to go from the lower fiſhery into the 
fiſhery of the Earl in Loughneagh in Armagh 
have been prevented from going there. The 
rule is now too well eſtabliſhed to be contro. 
verted, that a judgment muſt be had ſecundum 
allegata & probata ;—an averment in the decla- 
ration, not found by the declaration is a mere 
nullity ; ſo a finding by the verdict not ground- 
ed upon an averment in the declaratirn is a nub. 
my: | 
Upon 
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Upon this part of the caſe it may 8b 
to advert to the diſtinction between actions of 
treſpaſs, generally and actions npor the caſe. 
This diſtinction is clearly aſcertained in the fol- 


DonaoAatL lowing caſes :—Haward v. Banks, 2 Bur. 11 13. 


Pręſton v. Mercer, Hardr. 60. Reynolds v. 
Clarke, 2 Ld. Raym. 1399. Harker v. Birkbeck, 
3 Bur. 1556. Lord Rawmonv in giving judg- 
ment in Reynolds v. Clarke puts a variety of caſes, 
to ſhew that in treſpaſs vi & armis, the imme- 
diate act occaſions the injury: in cafe, the ori- 
ginal ad produces no injury, but a conſequence 
from that act is prejudicial. Among others he 


puts this caſe: — © If A. in his own ground ſtops 


the current of 4 water - courſe, to the benefit of 


which B. js intitled, and thereby hinders the 


water coming to Bs: ground, #re/pajs will not 


lie, but caſe will; becauſe the ſtopping by A. of 


this watercourſe in his ground was no wrong to 
B. but the conſequence of it, . hindering the 
water from coming to B. Was. Therefore in 
every action upon the caſe, | the plaintiff ſhews 
ſome injury done to his perſon, or property in 
conſequence of an act by the defendant, and 
that injury. muſt be ſtated in pleading with a 
per quod, g Co. 113. Robert Mary's caſe. That 
was an action by a commoner againſt a ſtranger 
for feeding cattle upon a common and it was 
21 „that for every feeding by the cattle of 

a ranger, the commoner ſhall not have an 


: ee... 


w—_ 
+ 


T. 
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« affiſe; nor an action on the caſe, as his caſe is, | 


hut the feeding ought to be ſuch, per quod 


« the commoner,  &c. for his cattle habere non 


« potit ſed profieuum ſuum inde per totum idem 
« tempus amifit, &c. So that if the treſpaſs be 
„ ſo Imall, that he has not any loſs, but ſuf- 
« ficient in ample manner remains for him, the 
«-commoner ſhall not take them damage fea- 
ce ſant, nor have an action for it, though the te- 
e nant of the land may.” Apply that poſition 
to the preſent caſe. It is found, that large 
quantities of fiſh which otherwiſe would come 


are prevented by thefe obſtructions, and it is no 


where found, that by reafon of the abſtructions, 
the fiſhery is injured, or the plaintiff: deprived 
of the profits which he ought to have had. If 


the poſition in Coke be law; it cannot be inferred 


from this finding, whether the injury which may 
eventually reſult from fuch quantities of fiſh not 
artiving in the fiſhery as formerly, be great, or 
ſmall, or ſuch as will ſupport an action. Can 
ſuch an "inference be made that, in a lake 
of 40 miles, extending through four coun. 
ties, iſh coming into it would betake them- 


ſelves: to that particular ſpot which lies in 47 


nagh! Or ſuppoſing them to do ſo, does it fol. 
low, that the defendant in error ſuffered any in- 


jury ?—Or if he did, that it is not ſo ſmall, that 


the law will not take notice of it? 
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If the defendant had any ground of action 


whatever, it was for a paſſage over the rock, for 


i. the fiſh coming to his fiſhery, this he has not 


quis of 


DonzoaLE 


ſtated in his declaration, and therefore he is not 
intitled to judgment. It is admitted, that the 
ancient ſtrictneſs in pleading is relaxed, and 
that in declaring for a right of way, the title 


need not be ſet forth, but poſſeſſion alone, pro. 


perly alleged, will be ſufficient, #inford v. Vol. 


filed in 1771 was grounded upon that right (5). 


laſton, 3 Lev. 266. St. John v. Moedy, 1 Ventr. 
274. But here the defendant in error has not 
aſſerted that he. has any right of way, and 
therefore the Court cannot preſume he has. It 
is very clear, that it was incumbent upon the 
plaintiff to have aſſerted in his declaration, a 
right of way over the rock. 
of an eaſement, which is a right to go upon the 
ſoil of another. If ſuch right were not expreſs- 
ly granted by rhe patent, it might be claimed 
propter neceſſitatem, and it would be a good plea 
to ſay, there was another paſſage, 6 Mad. 312. 
and here the jury have found a paſſage through 
the openings in the works. The defendant 


in error once thought the right of paſſage was 


his proper ground of action, for his declaration 


if 


(5) The declaration of 1771, ſtated that the Earl on the 
Gih of May 1762, was ſeized in fee of the fiſhings, and 
filhiog places of and in Loughneagh, and that part of the river 


Bann 


It is like the caſe 


Bann, 


called 


ran O\ 


been 
over t 
day ot 
that 
ſalmo1 
into th 


Wn: 


iſt Mc. 
of the 
1768, 
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If he had relied upon it in his preſent action, 
Lady Hamilton might have been prepared with 

evidence to diſprove the allegation and to ſhew, 
that the fiſh are moſt frequently caught in that 

part where the ſtream is moſt rapid. But if 
ſuch a right can be claimed without being ſtat- 
ed upon record, ſhe has no mode of bringing 
that right to trial. Where a man claims an 
caſement over the ſoil of another, and for the 
enjoyment of. that right enters with carriages 
and horſes, an action of treſpaſs may be com- 
menced againſt him, if he be an uſurper; but 


from the nature of a ſeveral fiſhery, the fiſh in 
the lower part are not the property of the owner 


of the upper part: they cannot be conſidered 


Bann, which lies between Loughneagh and the rock, or fall 
called the Saimon-leap . li further ſtated, that the river Bann 


ran over the ſaid rock to the fea, and that there had always 


been a free paſſage for ſalmon and trouts coming from the ſea 
over the ſaid rock, and that the faid Earl was on the ſaid i ſt 
day of May ſeized in fee and intitled to that right of paſſage : 
—that-the value of the ſaid Earl's fiſhery had ariſen from the 
ſalmon and fiſh having an open and free paſſuge over the rock 
into the upper part of the river and the lake above: chat Sir 
H. Hamilton in order to injure the ſaid Earl's fiſhery had on 


299 
1795 
— 


HAMILTON: 


againſt 

The Mar- 
quis 

DoNEgGALL 


iſt May 1762, etected works upon the rock acroſs the courſe 


of the river, and had continued thoſe works until November 
1768, and that by reaſon thereof the ſalmon and trout were 
obſtructed in their paſſage from the ſca through the lower 
fiſhery i into the fiſhery of the ſaid Earl, by means whereof he 
had been deprived of a great part of the profit of his Rid 
lſkery, Ke. 
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1995 as the inſtrument of 2 treſpaſs, and therefore 2 


end right of paſſage for them ſhould be ſtated i in the 


' eqain® record. 
The Mar- 
quis of 
Dona 


It was ſaid that a right of paſſage muſt exiſt 


prapter neceſſitatem in the caſe of a ſalmon fiſhery, 


and therefore there is no neceſſity to ayer it. 
But it ought to have been averred that ſuch fiſh 
continue part of the year in the ſea, and in 
other part of the year make their way up rivers 
to ſpawn in freſh water. The Judges are not to 
take notice, judictally, of the natural hiſtory of 
the ſalmon ; it ſhould be ſtated in the declara- 
tion and found by the verdict. 


It is obſervable, that the gi of the preſent 
action is contained in the averment, that fo 
much of the fiſhery as lies in Armagh is damni- 
fied. That is the only averment in the decla- 
ration to which a venue is annexed. The fiſhe- 
ry is {tated to lie in four ſeveral counties :--a 
general injury reſults to the whole fiſhery ;— 
the declaration then ſtates that by means of 


theſe erections the fiſhery, generally, is damni- 


fied. —By reaſon whereof i. e. by ſtopping the 
fiſh coming up, that part of the fiſhery which 
nes in Armagh is damnified. There is the 
venue — What obviouſly follows ?—that the ob- 
ſtruction of the fiſh and the erection of theſe 
; works are not the gi/? of the action; for works 
are 
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are not erected in Armagh, nor are the fiſh 
{topped in Armagh. The only cauſe of action 


| which appears, is an allegation that by the 


means ſtated, the fiſhery in Armagh where the 
venue is laid is damaged, and this is not found 


by the ſpecial verdict from beginning to end. 


There 7 no finding, either that the fiſhery in 
Armag# is damaged, or that the plaintiff below 
has loſt the profits which he ought to have had. 
Whatever is the giſt of an action ſhould be al- 
leged with poſitive certainty, not argumenta- 
tively and by inference and therefore the decla- 
ration deducing an injury to the fiſhing in Ar- 
magh is abſolutely vicious. If the defendant 
in error complained of an interruption in the 
right of paſſage for fiſh to the Armagh fiſhery, 


he ought to have ſtated it; if he complained 


of an alteration of the element in which the fith 
live, he ought to have ſtated it. Therefore his 


declaration is defective; the finding of the Jury 
cannot avail and the judgment ought to be re- 


rexled. 
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Mr. Attorney 3 7 ma ) and Mr. Curran 


for the defendant in error. There is no caſe to 
de found directly upon this ſubjeQ, and there- 
fore all that can be done in arguing caſes of this 
kind is to apply general principles, which have 
been judicially received upon ſimilar ſubjects. 


The queſtion between the parties comes to 


HEE 4 - this: - | 


* 
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1995 this :—<© Has the defendant in error ſtated with 1 


eee ſufficient clearneſs a legal ground of action, and caſe 
nl, have the jury found ſufficient matter to ſuſtain es 

' quis of the material allegations ? It may be previouſ. lege 

Ig ly obſerved, that this action, being an action All 
upon the caſe merely, lies by virtue of poſſeſ. py 

ſeſſion alone and the party is not driven to the whi 

neceſſity of ſtating or proving a diſtant tenure. wh 

The queſtion then is, © whether ſuch a right, _ 

as the defendant in error has, is ſuſceptible of ſen 

any and what kind of injury for which an action the 

at law can be ſupported.”— He ſtates himſelf the 


intitled to a ſole and ſeveral fiſhery : the neceſ- 

fary and integral parts of. ſuch a fiſhery are the 

> water and the fiſh, and it is as neceſſary that 
the water ſhould flow and the fiſh have a free ob 
paſſage, as that the air which men breathe 
ſhould be free and uncorrupt. ä 


The objections made to the judgment are that 
there has not been ſuch a ſtatement of injury 
upon the face of the declaration as will give a 

ground of action, and that there is no finding ſec 


that any damage aroſe from any act done within of 
the county of Armagb. But it is ſubmitted, = 
that the declaration has alleged fuffictent to ſup- fol 
port a judgment on account of the conduct of be 
the plaintiff in error, and that the finding does 5 


in terms meet the gravamen in the declaration. 


This 
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This is a declaration in an action upon the 
caſe for a conſequential damage done to the 
property of the plaintiff below, in exerciſing a 
legal right upon the property of the defendant. 
All declarations of this kind conſiſt of theſe 
parts ;—11t. to ſtate the property of the plaintiff 
which has been injured—2dly. the act from 
which the injury flows, —3dly. the injury ſuſ- 
tained, concluding with a per quod. The pre- 
ſent declaration contains all theſe parts : it ſtates 
the plaintiff's property in his fiſhery; it ſtates 
the works ereQed by the defendant ** by reaſon 
« whereof,” —z. e. ereCting theſe obſtructions, 
« divers large quantities of ſalmon and trout, 
and other fiſh which otberwiſe, i. e. if theſe 
obſtructions were not made, ** would during 
* the time aforeſaid have come from the fea 


and that part of the river Bann, which lies 
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«© below the faid fiſhery of the ſaid Earl into the 


„ ſaid fiſhery of the ſaid Earl, were during all 
* the time aforeſaid, prevented; ob/trutfted and 
« hindered from coming, &c.” —This is the con- 
ſequence which is ſtated to follow the lawful act 
of Lady Hamilton. She had a right to erect the 


traps and weirs ; but the conſequence which 


followed from the exerciſe of that right has 
been injurious to Lord Donegall, and the man- 


ner of the injury, ' ratione cujus, is ſtated in the - 


ſame manner as in all declarations upon this 
| ſubject. 
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1795 ſubject. She may catch as many fiſh as ſhe can 
—ů— 


dy the uſual modes; but here the declaration cat 
en, ſtates that the fiſh were prevented from coming mo 
m vp by a mode which is not uſed to catch fiſh ſtat 
3 Ad & | Ha 
If the declaration ſtated, that by reaſon of | 

theſe obſtructions, it followed, that the fiſh, 1 

which Lady Hamilton would not have taken, ane 

were prevented, that would be a damage to hot 

Lord Donegall and a ground of action. But is anc 

not that in effect ſtated by this declaration? the 

The word o/herwi/e is excluſive of the taking be: 

of thoſe fiſh which ſhe might have taken by wh 

by the uſual and ordinary modes. It is the but 

ſame as if it had been ſaid that thereby filh were wh 

prevented from coming, which ſhe could not | KY 

have caught by the ordinary modes of fiſhing ; ſtre 

and then follows the per guod, by means where- the 

of, and the obſtruQion ariſing from it ſo much by 

of the fiſhery as lies in Armagh has been and Ven 

. ſtill is damaged. | and 

| It, 

It was ſaid, that there was no allegation of dec 

loſs of profits, but it is ſtated in the declaration, dex 

that the plaintiff is damnified by fiſh not com- the 

ing up which otherwife would have come. 80 10 

that there is a clear preciſe ſtatement of the tier 
property alleged to be injured;—of the act lu 

done from which the injury is ſaid to follow ;— the 


and and 


in 
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and of the injury itſelf. By the critical appli- 
cation of the word otherawiſe,” and the com- 
mon meaning of it, the gravamen is ſufficiently 
ſtated, viz. that fiſh were prevented which Lady 
Hamilton did: not take. | . 


Compare this to caſes for oddtrwaing light 

and air. The party ſtates he is poſſeſſed of a 
houſe, that the defendant had ground near him 
and erected buildings whereby the circulation of 
the air was prevented. It is not expected, that 
be thould: deſcribe; accurately the mode by 
which the circulation of the air was prevented ; 1 
but to ſtate the act done and the conſequence 
which flows from it. 80 in the preſent caſe, 
it was not neceſſary to ſtate the rapidity of the 
ſtream; that was a circumſtance from which 
the jury could draw a concluſion, namely, that 
by reaſon. of theſe obſtructions the fiſh were pre- 
vented. It was neceſſary to give evidence of it, 
and the jury were to draw the concluſion from 
it. Nothing more was required, than that the 
declaration ſhould ſtate, that the plaintiff was 
deprived of fiſh, by. the defendants retaining 
them in a manner which ſhe-had not a right to 
do; but it was not neceſſary to inſert the par- 
Wan part of the eyidence to ſupport that con- 
clulion, and ſufficient i is here ſtated to apprize 
the defendant of the erauamen complained of, 


and ſhe had a right to give in evidence every 
Vor. III. * matter 
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matter which cdtild fatisty x jury that che c ot 
ſeqdenee alleged did not folfow front the act 


It is ſaid that every thi ſtated kere would 
be ſufficient to maintain an action againſt Lady 


Fami tot fiſhing by the ufual mem. But 


When the cafe is corffideted, that obſer vation 
wilt Rave no weight, becauſe the word vrhf . 
is to Be evitftantly Kept in bie. Ef it were ſtat. 
ed that Lady Haſhilioi injured Lord Dotegall by 
clit fiſh 5 kat Wold be no injury: — fle 
dick What the nad à right tö do. But the had 
ne right 46 prevent fih from cöming bs Which 
fie told not take, becauſe that was ah Injury 
d aridther Without any behefit ts Herfelf. 


Tueg confider, whether the special verdia 
Rab met the whole of the Jecharation 10 as to 


thtitfe the plaintiff below to judgnient—whe- 


ter th jury have found the grauanith as laid, 
aud Whethet rey have found an injury co the 
fiery in Amagb F The Verdi has found the 


Hadumen in the very words of the declaration, 


that By means of keeping the Taid works, di- 


vets large quahtities of fi WHich otherwiſe would | 


hive paſſed from tlie ſea into the hlhety of the 
plaintftf thi this Eoutity of Armagh were by means 
of keepttig'Faid works obtrutted from paſling. 
e pbes on to find the encrealed fapidity of the 


ſtream; 


— 
3 


nn K - —» -, ov 


„ S. Karges, 


ſo it may be and therefore it was unneceſlary fr 


tities of fiſh have been by reaſon of the gh- 


fiſh could nat paſs; the jury haye found an al- 


low pure and unaltered; but the concluſion, 


comes to declare for the damage ſuſtained, he 


it otherwiſe, and if it be ſufficiently certain to 
2 common intent, it will ſupport the judgment. 
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eam; that is ſaid to be a finding of evidencę; 5 


and cannot vitiate the yerdift. For the jury 5 155 
bave drawn the concluſion which is not to be 
drawn by the Judges, 1. e. that divers quan- paket 


ſtructions prevented from going into the fiſnery 
in Armagh. The evidence from which that 
concluſion was drawn, was, that the ohſtructions 
ſo encreaſed the rapidity of the ſtream, that the 


teration in the element whigh ought tg be let to 


eſtabliſhing the injury, being drawn, the parti- 
cular finding of evidence canngt vitiate the ge- 
neral finding, nar preyent the ufd from de- 
eiging finally upon the caſe. 


Then it! is abjected, that there is no finding of 
damage to the fiſhery in Armagh, upon which 
injury alone the action is brought. The charge 
in the declaration is, that fiſh were preyented 
fram going into the fiſbery generally ; it lies in 
four counties, and when the plaintiff below 


declares for fo much damage as was ſuſtained 


The declaration ſtates that mounds weng grect⸗ 
X 2 ed, 


Caſes in Parliament. 


Bos, by which the fiſh were prevented from paſſ. 
ing. A damage ariſes in all the counties; but 
the plaintiff below could declare for a damage 
in one only, that from whence the jury come, 
and it is averred, by reaſon whereof ſo much 
damage is ſuſtained in Armagh.” 


Now ſee whether the finding is conformable 
to the declaration. It is found that by means 
of the works, fiſh which otherwiſe would have 
paſſed from the ſea into the ſaid fiſhery of the 
plaintiff in the county of Armagh were obſtruct- 
ed from paſſing into the ſaid fiſhery of the plain- 
tiff in the county of Armagh. In a ſubſequent 
part of the verdict it is found, that by means 
of continuing the works, the rapidity of the cur- 
rent is ſuch as to prevent as many fiſh from 
going into the plaintiff's fiſhery in the county 
of Armagh, as formerly uſed to go. After 
reading theſe. findings of the jury, no doubt 
can be entertained upon this part of the caſe. 
It would be prepoſterous to apply the injury to 
a different part of the finding from that which 
common ſenſe means it ſhould be applied to. 
And the jury conclude, if, upon the whole matter, 
the Court ſhould be of opinion, that the injury 
| ſuſtains the action, then they find for the plain- 
tiff 451. damages. For what?, For the injury, 
and the only one, nd. in the county of 


12 


Having 


22 2 8 irg Nr 1 A. kw > 


wh of Hal. but was afterwards revoked by 
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Having given this anſwer to the laſt objection, 
it may be obſerved, that by the modern courſe 


and train of deciſions, Courts are aſtute to diſ- 


cover means of ſuſtaining pleadings, for the 
purpoſe of aiding juſtice, It cannot be denied, 


that good pleading is neceſſary; that ſufficient 


ſhould be ſtated to apprize a party what he is to 
defend himſelf againſt. And if that be ſuf- 
ficiently ſtated, the Court will never liſten to 
trivial objections. Therefore where the right 
of the party is no longer diſputed; where there 


has been a litigation of many years, if it be 


poſſible to ſuſtain the judgment upon the plead- 
ing and ſpecial verdict, this Houſe will do it, 
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in order to attain juſtice, which is the object of 


wy Court. 


Having diſpoſed of the technical parts of the 
caſe, which were the parts moſt ſeriouſly relied 
upon, it may be thought neceſſary to ſay a few 


hy right derived under it, 1's of 
| 1 
as I. being ed in Ty in right of his 


words with reſpect to the title and the nature of 


Crown, of Loughneagh and the river Bann, by 


patent under the great ſeal of England, an. 
1613, granted the fiſhery and the ſoil from the 
mouth of the river to the Lough, to the London 
ſociety, That patent was enrolled in the Chan- 


ei. 


— —44ͤ—— — — re — 
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of Gr Bram at the preſent time, would be 
ſeMfcieht to paſs lads in Held. Such an en. 
quiry cnnnot unſwer any uſeful purpoſe, à vaſt 
portion of the property of this country is held 
by fuch a teure. It was uſual for the King of 


Trtihna to àttfeſt His -grafit by the feal of Eng- 


Bad. The patent of James being revoked, 


theft was ah Eid of the ſociety and the eſtate 


gr2hted to thein which reverted to the Crown, 
and che corporitioin, as it exiſts at preſent, is 
under the grant of 1562. The patent to Lord 
Dhiſepall is wider the ſeal of Teland in 1660, 


And Having eh poffeffioh of 1 3 Fears, that alone 


would be ſufficient to ſuſtain the ain. 


Both parties tlien enſbying u ſole and feveral 
fiery ih differénit parts df the ſame river, it fs 


Faid that cnch has an BEAR right to the fiſh 


within Hils 6%̃ limits, before they are caught. 
To a certain extent each may 'uridoubtedly have 
ſuch right; as for inſtance againſt treſpaſſers. But 


if the affertion be carried farttier, it is nõt war- 


Yanted by the rules '6f flv. For if each tad 
am uriealihed property over Ach Alh, he ed 
Exeftiſe the! fanie'right"as dver other pfoperty; 


ne couνfollo d it from his Wn cloſe into tile 


elde of another. Büt not Having that right 


there müſt Be Töne dMeretite Between thofe 


ſpecies 


++, g. 7D 


* 


— 
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fiſhery has ap Abſtract night to the ſail. Nut the 


. by two perſons of Jeveral fiſherigs in different 


man gan preſetibe far land, fimply as land, ↄr 
appendant to land, hut a (fiſhery may he grę- 
ſexibed for as appyrienant to land. ,go detgf- 


by which. to, gata them are limitedihy, aw ʒ the 
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ſpecigs of property. . He bas à right to catch 1795 
the fiſh, while within che dimits of his ſeveral nes 
fiſhery, but he cannot follow them, or prevent Wl 
them paſſing into the fiſhery of another. . : 


It is alſo faid that the owner of a ſeveral 


extent of that ,poſition is denied. He has a 
night to the ſoil, ſo far as it is neceflary to the 
ſubſtratum of an incorporeal right, but nothing 
like the ſeizin which a man has in land. Such 


a richt is incompatible with the right claimed 


parts of the ſame river. This ;reafoning is ge- 
monſtrated by the ſame rule of law, that no 


mined in Hayes v. Briqget (c). This caſe ſhes 
that property in the fail, forming part gf a 
fiſhery is not, a general abſtract property, in that 
goil. Then what is the xigbt of the proprietor 
of ſuch ia fiſbery;?—He has a, ſole, and excluſive 
Tight af catching by /zga/ means the fiſh that 
may, come into his ſeveral fiſhery. The means 


-garly ſtatutes, prohibiting ſiſh and. their fry to 
be, taken bycertain meang, ſhew, that the. legiſ- 
Jatuxe.thought it peceſlary in ſqund policy to 
prevent them. When (hartes I. granted the 


(c) Ir. Term Rep. 390. 7 
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are claſſed under a generical head, as in the caſe 
of eccleſiaſtical perſons, the general words ſhall 
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upper Bann to the anceſtor of Lord Donerall, 
he could not reſerve to himſelf the power of de- 


eating the benefit of that grant. He had no 


right to do any thing which by inevitable con- 
ſequence muſt deſtroy the right in the fiſhery 

' previouſly granted. Therefore he had not a 
right of deſtroying the fiſh in the interior fiſhery 
by all poſſible, phyſical means : if he had not, 


every ſubſequent grant muſt be _—_ to the 


ay reſtrictions 


It has been contended, that land what- 
ever,” ſufficiently authorize the act complained 
of. But that is anſwered by ſaying, that the 
generality of the expreſſion would comprehend 
the poiſoning of the water: that is a phyſical 
mode of catching fiſh by firſt depriving them of 
life. But was it ever heard, that any man 
Would be warranted in thus corrupting the 
medium through which the fiſh muſt paſs. If 
then the words muſt have a reſtricted ſenſe, 
" what muſt that be Where a number of. things 


de extended only to the inferior ſpecies of the 
genus made uſe of. Part of the verdict alſo 
leads to the aſcertaining of this reſtriction; for 


it is found, that no ſuch obſtructions, as are 


| complained of, exiſted for 80 years after the 
, grant made, and therefore other means muſt be, 
ther means _ generis other means of 


catching 


+ WS Row. MB, AE. 
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catching fiſh which do not work a deſtruction of 
the rights of the adjoining fiſhery. It is to be 
conſidered alſo, that ſome means of catching fiſh 


are rendered penal by ſtatute, not only in the 
DoNEGALL 


caſe of ſeveral fiſheries, but in the caſe of an 
ordinary ſtream of water running through the 
lands of ſeveral perſons. 


There is no principle more clear, than that the 
owner of the upper fiſhery cannot be warranted 
in diverting the ſtream; yet that might be a 
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mode of catching fiſh. If the owner of the 


lower fiſhery have a right to uſe all means what- 
ever, ſo has the owner of the upper fiſhery, and 
a total diverſion of the ſtream might be compre- 
hended within the expreſſion. But it is admit- 
ted, that the owner of the upper part has no 
right to divert the ſtream, nor to corrupt it. 
Neither has the owner of the lower fiſhery a 
right to make ſuch an alteration in the ſtream, 
the common medium of both fiſheries, as will 
deſtroy the rights of the upper one. He may 


uſe his right; not abuſe it—he may partake 


fairly'of his rights—not deſtroy unfairly. There 


is ſome-ſort of analogy between the water paſſ- 


ing 10 the ſea and the fiſh paſſing From the ſea; : 
the upper proprietor cannot alter thg current of 
the river; nor the lower proprietor obſtruct the 


paſlage of the fiſh. 2 
* „ 1 ee th 
| It 
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| the Judges. :owing queſtions be put. torihe Judges, vi 


2995 k i objected, that the damage, if any, ſul. 
—— mined by the defendant in error, 5s ſo uncer- 
wu» tuin, or fo ſmall, that an action cannot be ſul. 
n tained for it. With reſpect to this Objection, 
Donne there is hardly any caſe can ariſe which will nat 
come within: the principle of Aſbby u. M hite (d). 
Every right ſuppoſes an injury in the invaſion 
of it, no matter how ſmall. There cannot 
exiſt a right, without :a remedy for the invaſion 

f it. Pherefore in whatever point of view this 
<afe be nonſidered, the action:is well maintain- 

ed and che judgment ought to be affirmed. 


Februam röth, 1795» 


Queſtions to The Lord'CnancELLOR moved, that the fol. 


:xt. Whether-the Seeping, ian ning and 
ontiouing the / cuts weirs:andtraps, (bythe de- 
Ferdant:im the Court below, -as>ſtated; and al- 

:leged iby the declaration, and found by the 
wwerdift, Will ee o maintain. his 
Sion? | | 


(4) Salk, 19. 1 Bro. P. C. 45. 
| idly 


; fol. 


r and 
e de- 
id al- 
7 the 
in his 


idly. 
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Adly. Whether the injury complained of by 1795 


the plainrif arifing ro bis fiſhery in the county nie 
of Armagh, as ſtated and alleged by the declara- azaint 


tion, and found by the verdi&, will enable him _ quo 
to maintain his action? | DowednuL 


2Aly. Whether upon the whole record lit ap- 
pears, that a cauſe of action has ariſen 420 the 
pkintiff within ehe eduuty of g 


March 2d. 179 5. 


Mr. Juftite CnooxsHANRE delivered the ung- Their 2 
nimous opinion of the Judges: — iſt. We are wer. 
of opinion, that the keeping, maintaining and 
continuing the cuts, weirs, and traps, by the de- 
fendant in the Court below, as ſtated, and al- 
leged by the declaration and found by the ver- 
dict, would not, independant of the injury com- 
plained of by the;plaintiff ariſing to his fiſhery in 
the county of Armagh as ſtated and alleged by 
the declaration and found by the verdict, enable 
the plaintiff to. maintain his action. 


Upon 
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VU pon the ſecond and third queſtions, we are 
unanimouſly of opinion in the affirmative. 


— 


Lord CHANCELLOR. My Lords, the caſe 


now before you comes by writ of error from 


the Court of Exchequer-Chamber, and the quel- 
tion ariſes in an action of treſpaſs upon the caſe 
for a conſequential injury alleged to have been 


ſuſtained by the plaintiff below from the erection 


of certain permanent works by the defendant 


upon a rock confeſſedly her ſoil and freehold, 


whereby the plaintiff's fiſhery in the county of 
Armagh has been injured. 


Upon this record the ſingle queſtion is, whe- 
ther ſuch an injury ariſing from theſe works, fo 
erected, has been alleged by the plaintiff in his 


declaration and found by the jury, as will en- 


able him to maintain this action _ the caſe 
for damages? 


To come at this queſtion, it will be neceſſary 
in the firſt inſtance, to conſider what muſt be 


the ground of this action, and in what manner 


it differs from an action of treſpaſs generally, 
ur & armis. And the clear legal diſtinQion 1 is, 
that where the immediate act itſelf occaſions a 


* or is an 9.9 to the plaintiff's per- 


ſon, 
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| ſon, houſe, land, or other property, there treſ- 1795 
re paſs generally is the proper remedy, and not Ke = 
treſpals upon the caſe. nie e 
But where the act in itlelf f is not an injury, Donevats 
but a conſequence reſulting from it is preju- 
ſe dicial to his perſon, or property, there an action 
my of treſpaſs generally will not lie, but an aQion 
v4 of treſpaſs upon the caſe is the proper remedy. 
ale | 
992 This diſtinction is clearly founded upon the 
on plaineſt principles of common reaſon. But if an 
ant authority were neceſſary, it is ſo laid down ex- 
Id, plicitly by Lord Ravmonp in the caſe of Rey- 
of nolds v. Clarke, 2 Ld. Raym. 1399. The ſame 
point is laid down in Haward v. Banks, 2 Bur. 
: 1113. Walker v. Birkbeck, 3 Bur. 15 56. g 
ne- 
lo In Hlufrating this principle, Lord Rarmond 
his puts a variety of caſes. If A. in his own n 
en- ground ſtops the current of a watercourſe, and 
caſe thereby hinders the water from coming to 3's 
ground, treſpaſs will not lie, but caſe will; be- 
cauſe the ſtopping of this water-courſe by A. in 
Tary his own ground, was in itſelf no wrong or in- 
| be jury to B. but the conſequence of it, wiz, the 
mer | hindering the water to flow to B's ground, was 
ally, an injury to him. 
N 18, 
ons 2 59 
per 
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2795 8o where a man in a cloſe, called Davis's 
—— cloſe, dug two trenehes, whereby he diverted 


Haunlzron 
E the water from plaintiffs river, aſtet a verdict al 
Foes” for the plaintiff it was objected, that he ſhould g1 
Dona have brought treſpaſs generally. But Hour, tl 
Ch. J. held, that treſpaſs would not lie, and that p 
caſe was the proper remedy. For it did not ſe 
appear, that Davis's clofe, where the trenches fi 
were dug, was the plaintiffs land; and then the n 
digging the trenches was not a treſpaſs to him, 4 
but the damage he fuſtained was by diverting te 
the water, which was the conſequence of dig. 1 
ging the trenches. Loveridge v. Hoſkins eited Ir 
" Ld. RavyMonD. | F 
ri 
ths every aQion on the cafe e for a ce 
conſequential i injury, the a&, from whenee the fe 
injury is laid to reſult, muſt of neceſſity be ad- b 
mitted not to be in itſelf an illegal act done to ec 
the plaintiff, or in itſelf injurious to him indivi. ſe 
dually. If it be in itſelf an illegal and injurious h 
aQ, treſpaſs generally, and not caſe, is his reme- tl 
dy.—But wherever an action on the caſe for a y 
confequential injury will lie, the confequential ta 


injury laid and found muſt be the ground and 
foundation of the action. And ſo is the diſtinc- | 

tion taken by the Judges in their anſwer unani - n 
mouſly to the firſt queſtion. 0 


The | 


Cefes in Parliament. 
The next queſtion therefore which arifes is 
what ſpecies of injury reſulting from the act of 
another man, not in itſelf illegal, will be a 


ground for maintaining an action of trefpaſs on 


the cafe againſt him for damages ?—And this 
point feems to be pretty accurately defined and 


ſettled by 4 variety of determinations. And 


firſt, it is clear, that danmum abſque infurid will 
not enable a man to maintain ſuch an action. 


This maxim will be beſt explained by recurring 


to caſes in which it has governed. 11 H. 4.47. 
Ttefpaſs on the caſe by the maſter of a gram- 
mar-ſchool, and he counted, that the Prior of 


Lanton having for time out of memory had a 


right to collate to the grammar-ſchool of Glau- 
ceffer, had collated him to it; and that the de- 
fendant had ſet up a ſchool in the ſame town, 
by which the plaintiff who had formerly receiv- 
ed 1 rs. by the quarter, for each ſcholar at his 


{chool, now received but 12d. And it was 


held, that the action would not lie; for al- 
though this might be a damage to the plaintiff 


yet it way not ſuch an injury, as would main- 


rain "Ol action. 


80 if 1 have a mill, 15 another will ere& a 
milt in the neighbourhood, whereby the profits 
of my mill are leſſened, no action will lie. But 
it is otherwile, if by the erection of ſuch a 

mill, 


1795 mill, the water is eee 3 3 to my 
— mill. S. P. Bro. Action 5 le cafe 2 8 
againſt 22 H. 7,9 "08: | Ry 


a wo 
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and before this time no perſon. hath ever had 

any.paſture within the ſame town, and thoſe of 

the town had uſed to agiſt their cattle in my pal. 

ture; and another, who had freehold within 

the ſame town, converted his arable land into 

paſture, ſo. that thoſe of the town 4giſt their 

cattle there, per quod, I am damaged, yet no 

| action will lie; for it is lawful for him to make 

| the e beſt advantage he can of his own land. So 

this action will not lie merely for an inconve- 

nience ariſing.to another, as if a man build a 
houſe ſo that my proſpect is interrupted, 9 Co. 

58. 6. So Hill v. Kirkman, Keb. 577. 

Action on the caſe does not lie for breaking a 

wall i in which the plaintiff had no. property, 

which was between the plaintiff*s houſe, and an 

alley or ſtreet, and making a common paſſage 
through the wall; for if it be the plaintiff's, 

which is not alles; treſpaſs and not caſe. lies; 
and if it be not, this action does not lie on ſuch 
damage, that the plaintiff is diſturbed in profit, 

gueſts, or of his reſt, without particular damage, 

that the plaintiffs: houſe is undermined, or worfted. 


ys A MT 
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So to. maintain this action the injury muſt 
be direct, and not conſequential. As if a high- 
way is ſo ſtopped, that a man is delayed in his 
journey, and by means thereof is-damnified, or 
ſome important affair neglected. This is not 
ſuch a ſpecial damage for which an action on 


the caſe will lie. But the damage to maintain 
this action muſt be direct; as for inſtance the 


lofs of his horſe; or ſome corporal hurt. PO 
194. Paine v. Partridge. 


So if the . an exceſs * the 


plaintiff in uſing his right. As if a man uſe 
Vater in his own land; out of a water - courſe, 
running through his land to the pond of B. 
| whereby B's pond was not ſo full; no action 
will lie, if he does not divert the eee 
Smart v. Stiſted, cited in 1 Com. 215. This is 
an anſwer to the objeQion, that the ancient 


mode of enjoyment cannot be altered. 


To maintain this action therefore, in my 


judgment, there muſt be a direct, ſubſtantial, 
ſolid injury to the plaintiff's perſon, or property, 
directly laid by him, and directly found by the 
jury. V. N. B. 216. A mere ideal, or fan- 
taſtical injury will not maintain this action; for 


where the act complained of is in itſelf r be 


legal, ſuch coraplaint can only be ſupported by 
Vol. III. | 'F a di- 
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a direct, ſolid, and ſubſtantial injury ariſing from 
it to the perſon, or property: of the plaintiff, 


| The ſingle queſtion then which remains to be 
enquired 1 into is, has the plaintiff ſtated ſuch an 


injury in his declaration !—and has the Jury 
found it? 


Upon this part of the caſe I think it right to 
ſtate, that I was of opinion, that ſuch an injury 
was not laid in the declaration, and found by 


the jury. But my learned affeflors in the Court 
of 'Exchequer-Chamber being of a different opi- 
nion, I did affirm the judgment of the Court 
below; and in truth, I ſhould little deſerve the 


very able aſſiſtance, which I receive from them 


in that Court, if 1 had not in this caſe yielded 
my opinion to their judgment. I am proud to 


acknowledge, that ſince I have ſat in that Court 


I have in every inſtance, been indebted to them 


for the moſt laborious and effectual attention to 
the buſineſs of it. I never before differed in 
- opinion from them, and it now appears that J 
was miſtaken. 2 


Without travelling minutely into the record, 


it will be ſufficient to ſtate generally the caſe, 


as appearing-upon it. The plaintiff below ap- 


pears to be proprietor of a ſole and ſeparate 


ſalmon 


1 — OO — my ©. me 
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ſalmon fiſhery i in the river Bann — The defen- 


dant, who derives under the corporation, ap- 
pears to be proprietreſs alſo of a ſole and ſepe- 


rate fiſhery in the ſame river below the fiſhery 


of the plaintiff. Both derive by grants from the 


- Crown; the grant of the plaintiff being, in my 


judgment, ptior to that of the defendanr; 


A variety of points Hs been made in this 


caſe, with reſpect to the validity of theſe grants 
in themſelyes, and with reſpe&.to each other, 


It is not neceſſary now to enter into a diſcuſſion 
of any of them: becauſe it appears clearly on 
the face of this record, that there has been an 
uninterrupted poſſeſſion of theſe reſpective fiſhe- 
ries for more than a century in the plaintiff and 
in the defendant, and thoſe under whom they 
derive reſpectively, And upon that poffeſſion 


alone in my judgment, the queſtion at iſſue be- 


tween them Way * fairly ariſe. 


Here then it is to be conſidered, What their 
reſpective rights are, as proprietors of theſe 
fiſheries ?—And what the injury is, which the 


plaintiff Sr of as done to his rights? 


And as to the firſt, it is 1 DE the plain- : 


tiff as proprietor of the upper fiſhery has a right 
to the full poſſeſſion of the water, the element 
Y 2 ; "OE 
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of his fiſhery, in the ſame ſtate, plight, and 
condition, in which he enjoyed. it at the time, 
when the corporation, under whom the defen- 
dant derives, obtained their grant from the 
Crown. He has a right to a free paſſage for 


fiſh from the ſea into his fiſhery. And he has 
a right to catch as many fiſh, as he can catch 


by his induſtry and art, which find their way 
into his fiſhery. 


Iths clear, that the defendant bas * ſame 
rights, as priprietreſs of the lower fiſhery. She 


bas a right to the ſame full poſſeſſion of the wa- 
-*  ter—t02 free paſſage for fiſh from the ſea into 


her fiſhery. And ſhe has a right, abſtractedly, 
to catch every fiſh, which finds its way into her 
fiſhety, which ſhe can lay hold of by her art, 
95 by her induſtry. | 


But in the exerciſe of this tight, the cannot 
alter the ſtate, plight, or condition of the water 
of the plaintiff*s fiſhery, from the ſtate, plight, 
and condition in which he enjoyed It at the 
time when the corporation, under whom ſhe 
derives, obtained their grant, to the injury of 
the plaintiff*s fiſhery. Nor can ſhe ſtop, or 
obſtruct the paſſage of fiſh from the ſea into the 
_ plaintiff” s fiſhery, in any manner not efentially 
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neceſſary to enable her to exerciſe her right of 


entching fiſh, in their paſſage up the river. 


This then being, in my jud gment, a fair ſtate- 
ment of the rights of the parties, plaintiff and 


defendant, it remains only to be conſidered, 


what the injury is of which the plaintiff com- 


plains, as the ground of this action. 


This injury ſtated is, that by means of four 
cuts, weirs, and traps kept, and maintained 
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upon the rock in the defendant's fiſhery, divers: 


large quantities of ſalmon, and trout, and other 


fiſh, which otherwiſe would, during the time 
aforeſaid have come from the ſea, and that part 
of the river Bann which lies below the plain. 


. . tif's fiſhery, into it, were obſtructed and hin- 
By reaſon where. - 


dered from coming into it. 
of, fo much of his fiſhery as lies in the county 


of Armagh is prejudiced and damaged, and leſ- 


ſened in value. This is the ſole gravamen, as 
alleged. | 


Now ſee what is the Injury which is laid in 
the declaration and found by the jury. The 
verdi& finds only, that divers large quantities 
of fiſh were prevented from paſling into the 
plaintiff's fiſhery; but does not find, that it 
has been injured, or leſſened in value. The 
ſame n injury muſt ariſe to him from the 


fiſh 
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fiſh taken in the defendant's: fiſhery by nets, 
rods, or any other ordinary and accuſtomed 


verdict finds, that by means of continuing the 
traps and weirs upon the rock, the rapidity of the 
current is ſuch as to prevent and obſtruct ſo 
many fiſh from going from the ſea, and the 
lower fiſhery, as formerly and before the erect. 
ing of theſe works uſed to go. 


The ground. upon which I was of opinion, 


| chat the injury as alleged would not maintain 
this action was fimply this, that the preciſe 


ſame. conſequential injury would in direct terms 
follow from every fiſh caught in the defendant's 
fiſnery with rods, nets, or any other engine, 
confeſſedly legal, as that which has been alleg- 
ed in his declaration by the proprietor of the 
upper fiſnery. And the ground of the action 
being a conſequential injury ariſing from an act 
perfectly legal, I could not reconcile it to my- 
ſelf,, how that ſame injury which ariſes in one 
inſtance from an act confeſſedly legal, ſhould 
not furniſh a ground of action, and yet where 
the ſame injury ariſes from another act confeſſed- 
ly legal alſo, it ſhould furniſh. a ground of 
action. That was the foundation of my opi- 
nion; becauſe it appeared to me, that the ſelf- 
ſame injury might be alleged to ariſe from eve- 


ry fiſh taken by nets, rods and other uſual en- 
gines.. 


But 
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But the jury have gone further, and have 
found another injury, which if it had been al- 
leged, would in my opinion have been decifive 


to maintain the action; for they find, that by qui 


means of theſe etedtions; the rapidity of the ftream 
is ſuch as to prevent fiſh from going up.” They 
find that there are three openings of 110 feet; 
but then they explain themſelves by ſtating a 
ſpecific injury, which was not alleged, ſaying » 
that theſe obſtructions alter the courſe of the 
element, which 1 have no heſitation to ſay, 
would maintain an action. But the finding 
alone, I thought, could not of itſelf maintain 
the action, upon this plain principle, that no 
man ſhall be called upon to defend what does 
not appear upon the record, and no ſuch thing 


is ſtated in the declaration. It alſo occurred 


to me, that there was no juriſdiction in the 
1 890 


Theſe were the grounds upon which I was of 
opinion, that this action could not be maintain» 
ed. Iam extremely happy, that I paid that at- 


tention to the opinion of my learned aſſeſſors in 


the Court of Exchequer-Chamber which it de- | 


ſerved. I am ſatisfied from the unanimous 


opinion of the Judges, that I was. wrong and 
that they were right; and I preſume your Lord- 


ſhips will have no De Ly KR, ow the 


judgment. 1 * . * 
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It was ORDERED and ApJupce, that the 
— judgment of the Court of Excheguer-Chamter 
Doxucaii be affirmed, and the record remitted, to the 


- MS. Jour. end ſuch proceedings might be had thereupon, 
an. 1795. 


7. % Bs if no ſuch writ of error had been brought. 
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ROBERT BLAKE FOSTER, Eſq. Appellant. 


EDWARD LYNCH, Admini- 
ſtrator of Sir Thomas Blake, 
Bart. deceaſed, Sir Valter 
Blake, Bart. and Villiam Burke, 


Eſq. 
March 6th, 1795. 
SIR ULICK BURKE, Bart. being ſeized in 


fee of ſeveral eſtates made his will, by which 
he deviſed all his real eſtates to Anaſtatia Blake, 


his only iſſue and heir at law, who on the death i 


of her father, in 1966, became intitled to the 
eſtates. And in 1768 ſhe intermarried with 
Francis Foſter, the father of the appellant, 


Part of the eſtates claimed by Anaſtatia 


Reſpondents 


| Caſe 57. 


1995 


A defendant 
is intitled | 
ex debito jufe 

titie, to file 
his anſwer 


Foſter being in the poſſeſſion of the late Sir 
Thomas Blake, Bart. an ejectment was brought 


againſt him in the names of Francis Fofter and 


Anaſtatia his wife; a judgment was K | 


on, and | they were A into r 


, - 
* * 
1 
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In 1772 a treaty was entered into reſpecting 


W=x— the diſputed lands in conſequence of which in 


FosTrn 


Lrsen. 


ſpondent, Sir Walter, and the reſpondent Wil. 


the month of June in that year, the late Sir 
Thomas Blake, Walter Blake, Eſq. now the re- 


liam Burke, executed their bond, with warrant 
of attorney for confeſſing judgment thereon to 
Francis Foſter, in the penal ſum of 10, oool. 
conditioned for payment of 5000l. with intereſt 
on a certain day therein mentioned. 


Sir Thomas Blake was put into poſſeſſion of 
the conteſted lands, and in 1782 Sir Thomas 
with Walter Blake and William Burke, the 
obligors in the bond filed a bill in the Equity 
ſide of the Exchequer, to ſet aſide the bond, al- 
leging that it was obtained fraudulently and 
without conſideration, the title ſet up to the 
lands by Fo/ter and wife being fictitious, and 
praying an injunction againſt all proceedings 
at law grounded upon the bond. 


This bill was amended an the Sth of Novem: 


ber 1783, and was anſwered by Francis Foter and 
Anaſtatia his wife, who inſiſted that their titles to 
the lands were real, and that their relinquiſh- 
ment of them was a full and valuable conſidera- 


tion for the bond. The court granted an injunc- | 
tion upon the terms of bringing into Court the 


money ſworn to be due. Sir Thomas Blake 
9 died 
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died inteſtate, zd of March 1781, leaving 


Dame Elinor, his widow, who obtained admini- 
ſtration to him. In 1788, Francis Fofter died 
inteſtate, leaving Anaſtatia, his widow, and 
the appellant his eldeſt ſon, a minor, the 


; guardianſhip of whom was committed to Denis 


Daly, Eſq. who alſo obtained adminiſtration to 
Francis Foſter. 


The Court of Exchequer gave permiſſion to 
Denis Daly to proceed at law upon the bond, 
notwithſtanding the injunction, as the terms 
upon which it was granted were not complied 
with. On the 14th of May 1789, Dame Elinor, 
jointly with the reſpondents, filed a bill of re- 


vivar and amended bill againſt the appellant 


and Denis Daly, which bill was further amend- 
ed upon appellant's attaining his full age, in 
June 1190, when he alſo obtained adminiſtra- 
tion to his father. 


Dame Elinor, the widow of Sir Thomas died: 


inteſtate, 3d of July 1791, leaving Mary 
Lynch, otherwiſe Blake, the wife of the reſpon- 
dent Edward Lynch, her daughter and only 
child by Sir Thomas, and Mary renouncing ad- 
miniſtration, reſpondent Zdzward obtained ad- 


| miniſtration of the goods unadminiſtered of 


Sir Thomas Blake, and on the 11t of October 
. 1791, 
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1791, a farther bill of revivor and amended 
dill was filed againſt the appellant. M 


The appellant being ſerved with Nocte to 
appear and anſwer the bill, appeared on the 
11th of November 1791, but did not anſwer, 


| Wherenpon proceſs of contempt to a ſequeſtra. 


Application 
an 
anſwer. 


tion iſſued againſt him. On the 143th of No. 
vember 1793, the reſpondents obtained an order 
to amend the bill without prejudice to procels, 
and on the 14th they obtained an order for 
fetting down the cauſe to be heard upon fe. 
queſtration on the'2 3d of the ſame month, upon 
which day a decree upon fequeſtration was pro- 
nounced againft the appellant. 


On the 8th of December following, the ap- 
pellant ſwore his anſwer, which was lodged in 
the office, and on the 25th of February 1794, 
he applied by affidavit to the Court of Ex- 
chequer to ſet afide the decree upon ſequeſtra- 


tion, on the terms of paying all the coſts at- 
tending the fame. The reſpondents in anſwer 


to this application cauſed an affidavit to be filed, 


in which it was ſtated, that the appellant, in | 


June 1793, when in contempt in the Exchequer 
to a Serjeant at Arms, inſtead of anſwering the 


bill, found time, or leiſure to file, and did 


actually file, as adminiſtrator of his father, an 
original bill i in Chancery, praying a decree to an 
account 


t 
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account upon the foot of the bond, and that 

the balance due thereon might be paid to him, 

or in default thereof, that the lands of which 
Sir Thomas was ſeized might be fold for pay- 
ment of the ſame. 


The Court, upon debate of the matters dif. 


| cloſed by theſe affidavits, declared, that the de- 


cree upon the ſequeſtration ought not to be ſet 
aſide, but upon the terms of the appellant” 5 
paying all the coſts, and diſmiſſing his bill in 
Chancery, or ſtopping proceeding thereon. And 
the application was ordered to ſtand over until 
the then next term, and both parties to be at 
liberty to proceed as they might in the mean 


time. 


On the 6th of Fune 1794, the appellant re- 
newed his application -to the Court, when, 


upon debate, it was refuſed with coſts. 


Pending this application, the reſpondents, 


under the liberty granted to them by the order 
of the 27th of February 1794, made up, and 
enrolled the decree, and on 2d of Fuly 1194, 


they obtained an abſolute order for an attach- 
ment againſt the appellant for not CNY the 


_ faid I1njunQtion. 


The 
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the 13th, r the cauſe was actually heard upon 


Caſes in Parliament. 
The appeal was brought to ſet aſide the or. 
der of the 6th of June 1194, and the order of 
the 2d of July 1794, whereby an abſolute at- 


tachment was awarded againſt the appel. 
lant. 


Mr. Prime Seb jeant (Fitzgerald) and Mr, 
Blaſſet for the appellant. The bill originally 


filed in the Exchequer ſought to impeach a bond 
executed to the appellant's father; that bond 


was executed in 1772; judgment was obtained 


upon it in 1477, and no ſteps were taken to 


Impeach it until 1782. Upon that bill an in- 


junction was obtained, the defendant being 


out of the kingdom; but the Court of Ex. 


chequer were afterwards ſo ſatisfied of the juſtice 


of the claim made upon the bond, that they 


continued the injunction only upon the terms 
of bringing into Court the money ſworn to be 
due. The laſt proceeding in the cauſe againſt 
the appellant, previous to ſetting down the 
cavſe, was the order obtained, as of courſe, to 
amend the bill without prejudice to proceſs :— 


tis to be obſerved, that an order of that kind 


is inoperative until a copy of it is ſerved. But 
in this caſe, in ten days after the amendment, 


viz. upon 23d of November, the cauſe was ſet 


down upon ſequeſtration, for not anſwering 
that very bill which had been amended upon 


the 
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| the 27th of November. The appellant ſwore, ' 


and filed his anſwer upon the 28th of December 


following; but it is admitted, that it is not con- 
fidered as an anſwer until the decree is put out 


of the way. For this purpoſe the appellant ap- 


plied to the Court in the uſual way, for liberty 


to file the anſwer upon the payment of coſts ; 
but his application was refuſed, the conſe- 


- quence of which is, to give the reſpondents 


ſuch relief as they may chooſe, for they may 


make up the decree as they think proper, and 
it is likely it will not be ſhort of the prayer, 
which ſeeks to ſet aſide the whole ſecurity. 


The reſpondents take upon them to ſtate the 


ground upon which the Court of Exchequer re- 


fuſed the application which was made to them, 
that the appellant when in contempt in the 


Exchequer in June 1793, inſtead of anſwering 
the bill, found time, or leiſure to file an ori- 


ginal bill in Chancery, which bill each of the 


reſpondents has anſwered ſeperately, without 


pleading, or demurring to it, as they ought to 


have done, if they thought it affected the pro- 
ceedings in the Exchequer. In Benſon v. Vernon, 
4 Bro. P. C. 546. a defendant was let in to fille 
an anſwer ſeveral months after a decree upon. 
ſequeſtration, and that caſe being determined 


upon an appeal to the Houſe of Lords, eſta- 


E the law. And w_ it has been the 


practice, 
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praQtice, for 50 years at leaſt in the Courts of 


Equity of this kingdom, to ſet aſide a decree upon 


ſequeſtration, upon the terms of paying the coſts 
of the proceedings, and filing an anſwer ;—z 


rule that has but one fingle exception, which 
is, where by ſetting aſide the decree, a right 


might be deſtroyed, and a third perſon let in be. 
fore the party in the cauſe. Many inſtances of 
which might occur under the popery laws (d). 


It is remarkable in that caſe of Benſon v. 
Vernon, that they do not appear to have relied 
upon the decree on ſequeſtration, as in zt/elf 
concluſive, but that being enrolled, it was un- 
examinable afterwards, except for fraud. The 


cafe appears to have gone through much liti- 


gation. Two of the Barons of the Exchequer 
in Ireland, thought the decree could not be {et 


| aſide; one was of a contrary opinion; the ma- 


jority prevailed, but the order was reverſed, 


and the defendant was let in upon the ſame 


terms as were offered in this caſe. 


Then ſee, whether there is any principle, or 
authority to ſupport the poſition, which the re- 
ſpondents allege was relied upon by the Court 
below, namely, that the appellant preferred a 
bill in the Court of P 1 


(d) Odea v. Lord Mount are, Vern, & en. 111. 
The 
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The earlieſt caſe in which the queſtion ariſes 
was before Lord Coventry, 8 Car. 1. On the day 
upon which the cauſe was to be heard, plaintiff's 
counſel, as they were going to the bar, were 
ſerved with an injunction out of the Exchequer, 
and the Court being acquainted therewith, the 


defendant. was ordered eto attend, and it being 


objected, that the Exchequer had priority of ſait 
in this cauſe, it was anſwered that there were 
many precedents, where the defendant in one 
Court of Equity hath been admitted to a croſs- 
ſuit in another Court of Equity, without ex- 


pecting the event of the firſt ſuit. Ne. 


Cha. Rep. 19. The next caſe was Earl of 


Newburg v. Wren, Vern. 220 an. 1683. The 


plaintiff filed a bill in the Court of Chancery to 
forecloſe; the defendant pleaded, that he had 


already exhibited a bill againſt the plaintiff to 


redeem, to which bill, the defendant there, 


and plaintiff in, Chancery, anſwered, and, the - 


ſubject matter of the ſuits being the ſame, the 


defendant pleaded-theyfendency ant: priority of 
the ſuit in the Exchequer in bar to the bill in 
Chancery, It was arguęd fin ſupport of the plea, 


croſs-bill, and that i 


was over ruled. This principle feems to be re- 


cogniaed in a caſe in the Chancery of Ireland, 


an. 1792: it was the caſe of Lady Eliza Brydpes 


by Sir Francis Buller, her guardian, againſt the 


Vor.,, III. 0 Committee 


as in the nature of a 


was vexatious to bring 
the ſame matter into two Courts; but the plea 
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Committee of the Ducheſs of Chandos; a bill was 
filed in Chancery to reſtrain a party from pro- 
ceeding upon a trial at bar, and for other pur- 
poſes; a demurrer was put in becauſe the ſub- 
3 of the ſuit was attached in the Court 
of Exchequer ; but the CHAN cRLLOR over. ruled 
the demurrer. Therefore there is no foundation 
for rejecting the appellant's anſwer, becauſe he 
had filed a bill in another Court, having a diſ- 
tinct object from the uſt commenced by ſhe: re- 
— | 


Lord CHANCELLOR. There was a variety 
of matter in the caſe which made a demurrer 
very improper. The Ducheſs of Chandos was 
a lunatic, and there was no perſon to take care 
of her's, or the minor's property in Ireland, 
which brought the caſe peculiarly within the 
juriſdition * e 


Counſel. However upon the general practice 
of Courts of Equity for many years paſt, this 
anſwer ought to have been received. There is 
no injury done, and compenſation can be made 
for the expence by payment of coſts. A Court 
of Equity ſhould always decide upon the merits, 
and not upon the contumacy of the party. 
Even at law, a regular judgment will be ſet 
aſide, to have the cauſe tried upon the merits, 

» Bur. $568, R. v. Peters. 2 Str, GA 


Mr, 


S:® VP _ . 
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Mx. Solicitor General ( Toler) and Mr. S. 
Butler, for the reſpondents. It is the province 
of a Court of Equity to diſcountenance liti- 
gation, and to guard againſt a claſhing of juriſ- 
ditions, and a multiplicity of ſuits. It is not 
denied, that decrees upon ſequeſtration may be . 
ſet aſide upon the general principle, that a 
Court will be always ready to hear a cauſe 
upon the merits, and will always be unwilling 
to decide a cauſe ex parte. But the queſtion 
here is not, whether a decree upon ſequeſtra- - 
tion ſhould be ſet aſide ;—but the queſtion is 
upon what terms it ought to be ſet aſide? 
And whether the terms - impoſed in this caſe 
were unjuſt, or unreaſonable ? 


It is not the conſtant practice to ſet aſide 
ſuch decrees upon payment of coſts metely. 
There are other terms uſually impoſed; —the 
party muſt rejoin gratis and muſt not ſuffer a 
conditional decree to paſs. If the demand be 
perſonal, he muſt enter into a ſecurity in the 
Excbequer to abide the decree. - A plaintiff in 
the Exchequer is intitled to theſe terms of 
courſe. Then conſider whether the terms offer-. 
ed, were not reaſonable, It appeared to the 
Court, that a bill was filed in Chancery by the 
plaintiff while in contempt to a Serjeant at Arms 
in the Exchequer, thereby multiplying ſuits, 
and aggravating his contempt. If then it ap- 
pears, that this bill 3 to the ſame matter 
77055 2 28 
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as the ſuit in the Hacheguer, there is nothing in 
- the caſe... The object of the bill in the Exche- 


. Fugs, to cancel a bond, as being paſſed with- 
ont congeration, and for an account of the 


money paid in conſequence of it, and for an in- 
junction to prevent the obligee from proceeding 
at law. The bill in Chancery was to have an 
account upon the foot of the bond, and to ap- 


point a receiver of the lands, for the purpoſe 


of raiſing the amount due. What is the con- 
ſequence then of reverſing. this order? The 
Court of Chancery decrees an account upon the 
foot of the bond. The Court of Exchequer 
may order it to be cancelled, and is the party 
to be attached in the Exchequer for not perform- 
ing the decree of Chancery? The ſubject mat- 
ter being the ſame, each may give a contrary 


decres . Every Court founds its decrees, upon 
| allegations, ? admiſſions, Or proofs. A party 


may:be; better prepared in one Court, than in 
another,;and one Court may be: juſtified in de- 
creeing according to the prayer of the bill, 
and the other in refuſing relief. Does not this 
lead to a c 8 of Sap d 1 a multi- 
Welt eie 1 5 


eee af: the pus as an ths par- 


ties, are not now to be conſidered. But if the 
order be.zeverſed,; there muſt be one croſs- bill 


in the Erebequer, and another in Chancery. 
ä The, appellant. is at _ moment reaping the 
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fruits of his bond, which is impeached in both 
Courts, and in the Exchequer he is liable to an 
account for the receipts of the rents. 


Lord Chancertor. This is an appeal from 
an order of the Court of Exchequer, by which 
the appellant was refuſed liberty to put in his 
anſwer to a bill filed againſt him by the reſpon- 
dent, and the conſequence is, that by the de- 
cree, which has been pronounced againſt him, 
he is reſtrained by perpetual injunction from 
proceeding at law to levy the amount of judg- 
ments for ſeveral thouſand pounds, which are 
now veſted in him, out of the eſtate of the re- 
ſpondent. 


With reſpect to the general principle of 
Equity, notbing can be better eſtabliſhed, than 
the rule now is, that where a party comes in 
recently after a decree upon ſequeſtration, it is 
next to a matter of courſe to allow him to put 
in his anſwer, upon payment of coſts. If this 
had been a cauſe in the Court of Chancery, the 
appetlant would have been intitled, as of courſe, 
to file his anſwer upon payment of coſts, with- 
out any ſpecial application to the Court; be- 
cauſe there, the practice is, to pronounce a con- 
ditional decree in the firſt inſtance, upon the re- 
turn of the ſequeſtration, which mult be ſerved 
upon the defendant with a /ibpana to hear 
judgment, -before it can be made abſolute; and 

- | | he 
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he is, by the rule of that Court, intitled at any 


time, before the return of the ſubpœna, to file 
his anſwer upon payment of coſts, as a matter 


of courſe. And even where the decree has 


been made abſolute, which of neceſlity induces 
a further delay ,1 have never known an inſtance, 
where a party was refuſed leave to file his an- 
ſwer upon the payment of the coſts of the 


decree and the proceſs; and upon ſuch other 
terms as appeared to be eſſential to the attain- 


ment of juſtice ; upon this principle of natural 
Equity, that a Court of Juſtice will not con- 


demn a ſuitor unheard; but will give him an 
opportunity of e his defence, upon the 


terms of making adequate compenſation to the 
oppoſite party for any delay, or expence, which 


Way have incurred by his default. 


I do not know of an exception to this rule, 
unleſs a defendant by lying by, has put his ad- 


verſary into ſuch a ſituation, as that juſtice can- 
not be done. But unleſs groſs, and wilful de- 
fault has interpoſed, and the ends of juſtice can- | 
not be attained, I have always conſidered it to 
be a matter of courſe to allow a defendant to 
file his anſwer, and to hear the cauſe upon the 
merits. | 


The queſtion therefore upon this appeal will 


be, whether any circumſtance appears in this 


cauſe, which will exclude the appellant from 
the 
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the benefit of this plain rule of juſtice? The 
ſingle circumſtance, which has been relied 
upon at the bar, is, that after proceſs of con- 


tempt had been entered againſt him in this 


cauſe, he filed a bill in the Court of Chancery 
againſt the reſpondent, which it is alleged is 
converſant about the ſame matter, which is the 
ſubject of the ſuit in the Court of Exchequer. 


Therefore it may be neceſſary to ſtate what 
the obje& of each cauſe was.—The original 
bill was filed in the Court of Exchequer ſo long 
ſince as the year 1782, praying an injunction 
againſt the father of the appellant to ſtay him 
from proceeding at law upon the foot of ſeveral 
judgments, affecting the eſtates of Sir Thomas 
Blake, under whom the reſpondent claims.— 
In 1785 an injunction was awarded by that 
Court on debate, upon the terms of bringing 
in the money ſworn to be due. Theſe terms 


were not complied with, and the conſequence 


was, that the injunction was diſſolved, and the 
father of the appellant was enabled to levy a 
part of the debt. | 


The cauſe has hung in the Court of Exche- 


quer from the year 1782, to this hour, although 
the ſingle point in iſſue is, whether an adequate 
conſideration was given for the bonds upon 
which theſe judgments had been obtained; and 
it is plain from the only order, which was 

| | | made 
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made in any degree upon the rior by the 
Court af £xcheguer,. that this alleged ground 
of fuit was denied by the 1 > Ot in 
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cauſe. was revived againſt him, and it appears 
that procefs of contempt had been entered 
againſt him to a Serjeant at Arms, for not an- 
fwering the bill of revivor. Whilſt the cauſe 
remained in this fituation in the Court of Ex- 
chequer, the appellant came into the Court of 
Chancery, and filed an original bill there againſt 
the reſpondent, on the 4th- of June 1793, for 
an account of the real and perſonal eſtate of the 
conuſor of theſs: A and mn 
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in the ſuit inſtituted by him in the Court of Ex- 
oheguer, it was fully and fairly examinable in 
the ſuit inſtituted by the appellant in the Court 
of Chancery; and if upon the hearing of that 
cauſe, it ſnould appear, that no adequate con- 
ſideration had been given for the bonds upon 
which theſe judgments were obtained, or any 
other equitable defence ſhould be eſtabliſhed by 
the.reſpondent, the appellant's: bill-muſt be: diſ- 


miſſed. Every ground of Equity ſtated by the 


reſpondent's. bill in the Court of. Zxcheguer 


| cho be relied; upon by him, and was clearly 


26 cognizable 
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cognizable in the cauſe depending in the Court 
of Chancery. The object of. one ſuit is to ſtay 


the appellant from proceeding at law to levy 


the debt: of the other to levy the debt, by the 
deeree of a Court of Equity; which decree the 
appellant never can obtain, if it ſnould appear 


to be on his part an unconſcionable demand. 
The reſpondent ſubmitted to anſwer the bill 
filed by him and did not attempt to rely upon 


his decree by way of a plea in bar; and when 
his anſwer came in, upon full debate, an order 


was made in the cauſe for the appointment of 


a. receiver, it appearing upon the anſwer, that 
there was a clear ground of ſuit in a Court of 
Equity to levy the debt; and in this order the 
d n acquielced. | 


He oed however to carry on proceſs of 
contempt againſt the appellant in the Court of 
Exchequer, and obtained a decree upon ſequeſ- 
tration againſt him on the 23d of November 


1793+: On the 8th of December following his 


anſwer was ſworn, and lodged in the remem- 
brancer's office; but the officer by the rule of 
the Conrt could not file it without ſpecial order; 


On the 2th of February the appellant applied 


for leave to file his anſwer, and all that appears 


upon the face of the order made by the Court 


is, that the application was refuſed with coſts. 


It 
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dition upon the appellant. 
the ordinary juriſdiction of a Court of Equity 
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It does not appear, that the Court of Ex. 
chequer gave the appellant an option to diſmiſs 


his bill in the Court of Chancery. This fact 


reſts in mere aſſertion at the bar. But if the 
fact appeared upon the face of the order, in my 
opinion, the Court of Exchequer had not in 
ſound diſcretion any right to impoſe ſuch a con- 
He had reſorted to 


to levy a debt ;—the reſpondent had ſubmitted 


to the juriſdiction, . and anſwered his bill. The 


relief which the appellant ſought by bis bill, 
the Court of Exchequer could not give him in 


the cauſe depending againſt him there. In that 


cauſe the utmoſt which they could do for him 


Was to diſmiſs the bill, and leave him at liberty 


to proceed, either at law, or in Equity to re- 


| cover ae: debt. 


1 if the Court of Exchequer really did give 


an option to the appellant, as has been 2 at 


the bar, they ſhould have gone a ſtep further, 


and ordered him to file a croſs- bill in that Court 
for the ſame purpoſe for which he had proceed - 


ed in the Court of Chancery. But I own I can- 


not ſee that either Court of Equity can be juſti- 
fied in compelling a party, who may happen to 
be ſued there, to forego the ordinary juriſdic- 
tion of the other, as the price of admitting 
him to make his defence to a bill filed againſt 

| him. 
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him. I cannot ſee any principle of juſtice, 1795 
|  wKhich will authorize either Court of Equity, if TO 
a bill is filed by a debtor to reſtrain his creditor again 


ive ing, I ſhould pay implicit credit to that decree, 

d at if it remained unreverſed, and would upon 
ner, motion certainly ſtop all proceeding in the 
_ cauſe inſtituted by the appellant, until the re- 
zed- ſpondent had an opportunity of introducing 
_ that decree into the cauſe. 

uſti- 

* The ſame courſe of n would, 13 
18 ſame, be "nv by the Court of 1 
ainſt hs * 


from proceeding at law, and the creditor re- 8 


linquiſhing his legal remedy, ſhall afterwards 
file an original bill in the other to levy the debt, 
to force the creditor to forego the juriſdiction 
to which he chooſes to reſort; becauſe he ma 

have omitted to anſwer the bill of his debtor, 
within the time preſcribed by the rules of the 


Court. 


It is objected, that if the appellant is to pro- 
ceed in his cauſe in the Court of Chancery, 
there may be a claſhing of juriſdictions. But 
certainly there cannot be any claſhing of juriſ- 
ditions in this caſe. If the reſpondent ſhould 
obtain a decree of the Court of Exchequer, upon 
the merits, condemning the claim of the appel- 
lant, before he ſhall bring his cauſe to a hear- 
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if the appellant ſhould firſt obtain 4 decree i in 
thei Court of Chancery for levying his debt. 


There are ſome old cafes to be found in which 
it is faid, that a cf6ſs-bill might be filed in the 
Court of Chancery, to ſtay proceedings in a 
caufe inſtituted in the equity fide of the Ex. 
chequer. I own I ſhould hefitate very much to 
entertain fuch a bill. I cannot ſee that either 
Court of Equity has in ſound diſcretion a right 
in any manner to ſtop a ſuitor from appealing 
to the ordinary juriſdiction of the other. 

It does not appear by any document of which 
we can take notice, that in this caſe, the Court 
of Exchequer would have allowed the appellant 
to file bis anſwer on the tertis of his diſmiſſing 
the bill which he bad preferred in the Court of 
Chancery. But if they had given him ſuch an 
option, in my opinion, they. were not warrant- 
ed in impoſing any ſuch terms upon him. He 
came in” almoſt inimediately after the decree 
upon a ſequeſtration was pronounced againſt 


him, with his anſwer ſworn; and in my opi- | 


nion, ex debits juſtitiæ, it ought to have been 
received upon payment of coſts. 


And therefore I hath move your 'Lordlhips, 
that this order be” reverſed, that the decree 
which has been pronounced againſt the appel- 

| lant 
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lant in this cauſe-ſhall be vacated, and that he 
may be at liberty to file his anſwer upon pay- 
ment to the reſpondent of the coſts incurred by 


him, up to the day on which he applied to the 
Court of DET for EY to file it. 


Lord e I will add a very flew | 


reaſons in addition to theſe which have been 


urged, and out of reſpe& to the Court of 


Exchequer. 


The caufe will appear to be extremely plain 


indeed. The appellant is in poſſeſſion of a 


judgment debt upon a bond; his remedy would 
undoubtedly be at law; he is drawn into the 


Exchequer in 1782, in invitum; he does not go 


there for relief —he is brought there by others 
ſeeking relief againſt him, and in 1795, the 
merits of that cauſe are not Tree: 


- The object of the ſuit in the . eden was 
to have a perpetual injunction againſt proceed- 


ing upon the judgment debt; but if the Court 


of Exchequer did not decree a perpetual injune- 


tion, the perſon in poſſeſſion of this judgment 


debt muſt reſort either to Law, or Equity. 


Therefore he is put to this alternative: —if he 


wiſhed to have the fruit of his judgment, he 


muſt inftitute a ſuit ſomewhere. This obviates 


er that he flies from the Exchequer, 


Where 
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179 5 FRY he might have relief. No ;—by no 
—— means: | he was brought into the Exchequer .— 


1 he ſays, < I ſubmit to the juſtice of that Court, 


Linen. receive my anſwer, and determine upon the 


Court a right to lay, © 


merits ;—but if you determine, that a per- 
petual injunction ſhall not be granted, I muſt 
ſtill inſtitute ſome ſuit, either in Law. or in 
Chancery, or in the Exchequer. Then how are 
the reſpondents aggrieved ?—for en juſ. 
tice cannot otherwiſe be done. 


If the Court of Exchequer inſpected the ſuit 
in Chancery, and found the prayer more exten- 
five, and that it would do more complete juſ- 
tice to all the parties than that in the Ex- 
chequer, they would not have made this or- 
der. | 


It is long determined, that if coſts can 


make compenſation, Courts will give redreſs 
upon thoſe terms. See then whether this be 
not a ſevere order. The man, who aſked a 


favour, becauſe he did aſk it, is refuſed with 


coſts Why with coſts ?—What I put it upon 
is this :—that the appellant” could not have 
complete juſtice done upon the ſuit in the Ex- 
chequer ; he muſt inſtitute another, Has any 
you ſhall chooſe this 
Court—file your bill in this Court.” —I think 


not. Is the party e i—Has the appel- 


lant's 
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lant's conduct varied the merits of the caſe? 1795 


= « Tf J am in contempt, I offer to purge it upon M4 
4 payment of coſts, and deſire to have the cauſe c 
Ty heard upon the merits.” It is admitted, the LO 
* merits have not been heard, and he chooſes a 
50 Court in which he ſeeks relief. How was it 
4 poſſible for the Court of Exchequer to know the 
00 extent of the bill in Chancery * *—They had little 
5 information from the affidavit. But the ſuits 
ul do not appear to be ad idem :—if the Court of 
Exchequer do not grant an injunction, the ap- 
a pellant muſt inſtitute another ſuit, and there- 
= fore I am of opinion, that the order cannot 
155 ſtand. 
uſ- | 
515 It was OrDered and ADJUDGED, that the order re- | 
ak Order of the Court of Exchequer complained gr ns | 
of in the Appeal be reverſed, and the Appellant = 795 | 
| have liberty to file his anſwer upon payment of ES | 
4 coſts of the proceſs and decree in the cauſe up 2 1g 


be to the 27th of February 1794 ; and that upon me] | 
payment of ſuch coſts, the decree be ſet aſide. pen | 


MARY 
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Under the 
will in this 


caſe, it was 


held, that 
the firſt de- 
viſee took 
an eſtate 
for life only, 
and not an 


e ſtate in tail 


male. 
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MARY MANDEVILLE, RE Te, Plaintiff i in 
Caſe 58. 


of Edmund Mangeville, . error. 


ROBERT LACKEY, leflee of the "op 
Right Hon, Henry-Thomas Earl f oc, 
of CarRICK, and allo lefſee of C Defendant 
n 3 4 5 * * 1 N 


0 a, 795. 


Ts was a WRIT 8 ERROR 54 the 
Court of King's Bench, in which Court the de- 
fendant in error brought an ejectment upon the 
title, for the recovery of one undivided third 
part of the lands of Courtnubouly, Mallardſtown, 
and other premiſes in the county of ;Kilkenny, 
where the action was tried, ſpring Aſſizes, 1791, 
when the jury found a ſpecial verdict, in ſub- 
ſtance as follows ;— 


James Butler being ſeized in fee of one un- 
divided third part of the premiſſes mentioned 
in the declaration, on the 2d of November, 
1781, duly made his laſt will, by which inter 
alia, he deviſed 1 in theſe words :— 

* cc As 


nt. 


Cales in Parliament, 
A to my wordly ſubſtance of what kind 


« to, or at any time hereafter- may de intitled 
« to, or that can be recovered by my repreſen- 
« tatives, whether real, or perſonal, J give, 
leave, and bequeath unto my nephew, Ed- 


c mond Mandeville of Callan in the county of Kit. 


« kenny, gentleman, during his life only, ſubject, 


c and liable to the keeping, dieting, cloathing, 


lodging and maintaining of my two ſiſters 


Catherine and Anne Butler, now living with 
me in Callan, and if any difagreement ſhould 
« happen, that they could nor agree, my will 
« and defire is, that they might then have and 
« be paid the ſum of 251. ſterling, each, yearly 
„ during their natural lives, or the longeſt 


«diver of them, together with two beds and 


« the cloathing and hangings thereof”, &c. &c. 
And upon the ſaid Edmond Mandeville's per- 


forming, and obſerving ſtrictly and truly, 


« without any trouble, or confuſion, all the 


6e aforeſaid covenants, conditions and agree- 


* ments, I then leave and bequeath to him as 


e before-mentioned all my real eſtates in the 


county of Tipperary and county of Kilkenny, 


eto him, during his life only, and after the de: 
« termination of that eſtate to the faid Edmond 
* Mandeville's lawful iffve male, and the law- 
* ful iſfue anale of ſuch heirs, the eldeſt always 
« of ſuch ſons of the ſaid Edmond Mandeville ta 
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< be always preferred before the youngeſt ac- 
1 cording to their ſeniority in age, and priority 
in birth, and for want of ſuch lawful iſſue 
< in the ſaid Edmond Mandeville, to the Right 
« Hon. Lord Carrick and his lawful iflue 
% male” ſubject to certain charges therein 
mentioned — with à remainder, from and af- 
cc ter the determination of the ſaid eſtates to 
<« the uſe of the Right Hon. John Scott, Eſq. and 
« after his deceaſe to the uſe of his lawful iſſue 
< male, the eldeſt always taking place of the 
<« youngeſt; who is very well acquainted with 
the * and circumſtances of the above 


&« eſtates.and will not ſuffer wrong to be done | 


K to thoſe in remainder before him.“ 


Janes Butler, the teſtator died o on the ack of 
November 1781, unmarried and without iſſue, 
when Edmond Mandeville entered into and be- 
came ſeized of one undivided third part of ſaid 
towns, lands and remiſes; and being ſo ſeized, 
did in Hilary term 1788, 28 Geo. 3. levy a fine 
and ſuffer a J of the ſaid e 


On the 1th of May 1790, Edmond Mandeville | 
died, leaving no iflue born, but leaving the de- 
fendant his wife enfient of a daughter, who was 

 fince born, to wit, Mary Frances, who is now 
living and is the heireſs at law of ſaid Edmond 
Mandeville, | oy” 


On 


of 


be- 


ine 


ville 


de- 
Was 
now 
mond 


On 


Caſes in Parliament. 


On the 28th of November 1190, M. 31 Gee. 3. 
the Earl of Carrick entered a claim upon the 


fine, and on the 28th of December following, he 


made an actual entry upon the premiſſes in the 
declaration to avoid the operation of the fine, 
The ſpecial verdi& then found leaſe, entry, and 
ouſter and concluded in the uſual form, 


This. caſe was argued ſeveral times in the 
King's Bench, which Court in Hilary term 1795, 
gave judgment for the plaintiff (c). And to res 
verſe that judgment the preſent writ of error 
was brought, | 


Mr, Attorney General (Wolfe) and Mr. Burſton 
for the plaintiff in error, The queſtion to be 
determined in this caſe is, whether Edmond 
„Mandeville took an eſtate for /ife, or in tail 
* under the will of James Butler? This 
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queſtion is to be determined by collecting 


from the will, what the intention of the teſtator 
was, and whether that intention be expreſſed in 
legal terms, appropriated by the law to carry 
that intention into effect: It is ſubmitted, on 
the part of the plaintiff in error. that the words 
pals an eſtate tail, and that the intention is per- 
fectly conſiſtent with the legal import of the 
words, 125 


(e) Ir. Term Rep. 485. 


A a 3 The 
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The rules with regard to the conſiruQion of 
wills are now perfectly eſtabliſhed.. iſt. The 


intention of the teſtator, ſo far as it is conſiſt- 
ent with the rules of law, ſhall prevail. adly. 
If a teſtator uſe legal and technical expreſſions 


Which have a legal well known import and ef. 


fect, he ſhall be ſuppoſed to have intended by 


them, the legal import and effe&, unleſs upon 
the face of the will a plain clear intention be 


expreſſed to give them a different meaning. 
2 Veſ. 646. The intention mult be plainly ex- 
preſſed, or inferred: by neceſſary implication; 
but if the intention be uncertain, the legal ope- 


ration of the words mult take place. 


It is not now to be diſputed, that the word 
fue in a will has the ſame i import and effect, 


with the words heirs of the body, and 


is more properly a word of limitation than of 
purchaſe; it is a plural word, and as compre- 
henſive as the words heirs of the body, which 
have always been admitted to be words of limi- 
tation ; this poſition is ſupported by the caſes of 


King v, Melling, 2 Lev. 58. and Dodſon v. 


Grew, 2 Wilſ." 322%. Words of limitation 


grafted on plural words, unleſs they are incon | 


ſiſtent with the mode of deſcent, pointed out 


by the words on which they are grafted, will 
| not 


%% „co Te 


Lins 
— 
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not convert them into words of purchaſe, 
Sbelly's caſe, 1 Co. 93, Wright v. Pearſon, Ambler 


358. King v. Burcheli, Ambler 379. and in 4 


Durnford and Eaſt 297. the deviſe in the pre- 
ſent caſe omitting for a moment the latter words, 
namely, the eldeſt always of ſuch ſons, Sc. is al- 


moſt in terms the ſame with the limitation in 
$helly's caſe, and would on the authority of 


that and the other caſes, clearly give an eſtate 


in tail to Edmond Mandeville. | 


But it was argued below that the words, the 


eldeſt always of ſuch fons of the ſaid Edmond Man- 
deville to be always preferred and to take before 
the younger, according to their ſentority of age and 


priority of birth, controlled the antecedent part 


of the deviſe, and by reference, made the word 
iſue a word of purchaſe, as ſtrongly as if it had 
been a deviſe to Edmond Mandeville for life, and 


then to his firſt and every other ſon in tail male, 


and upon this ground, and the authority of the 
caſes of Li/le and Grey, 2 Lev. 223. and Lowe 
v. Davrs, 2 Lord Raym. 1561. the determina- 
tion of the Court below was, as it is concei 

founded. To this it may be anſwered, that 


theſe words will be fully ſatisfied by giving an. 


eſtate in tail to Edmond Mandeville, as they do 
no more than deſcribe the legal courſe of de- 
ſcent of ſuch an eſtate from Edmond Mandeville 

to 
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to his iſſue male; they are in fact included in 
the legal operation of the firſt part of the de- 
viſe, they would have been underſtood though 
they had not been expreſſed; the ſetting them 
down is no more than an expreſſio eorum que ta- 
cite inſunt ; the rule and the reaſoning in Shelly's 
caſe, as to the ſuperadded word in that caſe, 
apply with equal ſtrength to theſe words; no 
caſe was cited below, and it is apprehended no 
caſe can be cited, in which ſuch words as are 
relied on here have been determined to have 
the force contended for; the two caſes relied 


on are expreſsly and in terms deviſes to the firſt 


taker for life, and to his firſt and every other 
ſon in tail male, and do not therefore it is ap- 
prehended, ſupport the poſition which they are 
cited to prove; the caſe of Minſbull v. Minſbull, 


1 Atk. 411. is an authority to ſhew that the 
words relied on in the preſent caſe, ought not 
to have the eſſect inſiſted on, that was a deviſe 


to Randall Minſhull, and the firſt heirs males 
of his body lawfully begotten, and the heirs of 


his body; Lord HarDwicke decided, that 


Randall Minſbull took an eſtate tail notwith- 


ſtanding the fuperadded words; and the word 


irft having been relied on as deſjgnatio perſonæ, 


and ſufficient to turn the words into words of 


purchaſe; Lord HarDwicks obſerved that no 
ſtreſs at all was to be laid on the word firſt, for 
that it only meant that they ſhould take in ſuc- 

| ceſſion, 


'* — I” 
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ceſſion, according to priority in birth, and ſe- 


niority of age, and was unneceſſarily providing 
for what the law itſelf provided for; if every 


word therefore relied on in this caſe had been 
ſet out in the deviſe in Minſbull v. Minſhull, it 
is manifeſt Lord HARDwICRR would have diſ- 
regarded them. The Court muſt be ſatisfied; 
that by the word ſons, the teſtator meant ſome- 


thing different from 1/ue male, and nothing ap- | 


pearing to ſupport that idea, it follows that 
Edmond Mandeville took an eſtate in tail male, 
and therefore the judgment ought to be reverſ- 
ed; | 


Mr. Hal. and Mr. S. Butler, for the de- 
fendant in error. The judgment pronounced 
in this caſe by the Court of King's Bench ought 
to be affirmed: Tir. Becauſe by the will of 
James Butler, the eſtate deviſed to Edmond 
Mandeville is thereby twice expreſsly limited to 


him for his /i ife, with the additional reſtrictive 


word only ſuperadded to each of the limita- 
tions. It is conceived that the affirmative mem- 
ber of thoſe two limitations would alone have 
been ſufficient to give to Edmond Mandeville 
no more than an eſtate for his life in the pre- 
miſes deviſed ; but by repeatedly uſing that re- 
ſtrictive word only, the teſtator's intent is 
marked with anxious ſolicitude, that no tech- 
nical ingenuity of conitruQtion ſhould be able 
N | to 
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to ext d dary is. 
1795, extend that deviſe beyond the boun Ay 


- defined. 


Secondly. . 3 * er very rare in- 


-:-+* ſtances, ſuch reſtrictive words, or others of 


like import, haye not been deemed operative in 
a will, ſo as to reſtrain the eſtate thereby given 
to the firſt deviſee, to an eſtate. for life, yet 
ſuch departure from the obvious force of ſuch 
reſtrictive expreſſions, have never obtained in 
the conſtruction of wills, but in cafes. where 
the Court was under an invincible neceſſity to 
do ſo, in order to effectuate the manifeſt 
general intent of the teſtator to be collected 
from the whole context of his will, and where 
by a ſcrupulous adherence to the force of ſuck 
reſtrictive words, ſuch general intent would 
have been totally, defeated- 


I Thirdly. Although (as the plaintiff in error 
has contended) the manifeſt general intent of 
the teſtator was, that the Earl of Carrick,. or 
any. of his iſſue ſhould not enjoy any of the 
deviſed. eſtates, until after the death of all the 
iſſue male of Edmond Mandeville, in caſe he 
ſhould leave any ſuch iſſue, yet it is ſuhmitreg 
ek. intent is — Fe for by the 
teſtator's will, exprels, eſtates tail having been, 
| thereby limited to all. the ſons, which Edmond 
Mandeville 


- 
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Mandeville might have in regular ſucceſſion, by 
words of as clear import, as are commonly 
uſed for that purpoſe in ſtrict ſettlements; for 


| although the teſtator in this limitation laſt al. 


luded to, has uſed the words heirs and iſſue 
(words admitting of various ſignifications) as 
well as the word ſons (which latter word is al- 
ways underſtood as the deſignation of perſons, 


or individuals, fave in the rare inſtances before 


adverted to) yet it is conceived to be one of the 
ſoundeſt rules of conſtruction, that a teſtator 
making uſe of thoſe ſeveral expreſſions muſt be 
ſuppoſed to underſtand equally the meaning of 


each of them, and as it is remarkable, that the 
word ſons is uſed by the teſtator in this limita- 


tion, after the words heirs and iſue, that poſ- 
terior word ſons muſt conſequently be deemed 
the ultimate explanation added by the teſtator, 
in order to fix with irreſiſtible evidence, in 
what ſenſe he had before uſed thoſe more inde- 
terminate phraſes of, heirs and iſſue, and that 
his intent might ſtill more clearly appear, to 


make ſucks ſons the firſt takers in ſucceſſion of 


eftates tail, inſtead: of their father Edmond Man- 
deville, to whom he had ſo expreſsly limited an 
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eſtate for life, and it would be the greateſt per- 
verſion of the ſound rules of conſtruction of 


wills, to underſtand a clear definitive expreſſion 


in any other than its uſual and almoſt univerſal 


acceptation, and ſuch expreſſion ſhould the 
| more 
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more particularly be permitted to retain ſuck; 
its natural ſenſe, when it clearly appears from 
the whole context of ſuch will, that every in- 
tent of the teſtator to be collected from ſuch 
inſtrument is thereby amply and expreſsly aſ. 
certained and provided for. Robinſon v. Kobin. 
fon, 2 Veſ. 225. Blackflone's argument in 
Perrin v. Blake, Harg. La. Tr. 504, 505, 506. 
Doug. 523. Backhouſe v. Wells, 2 Eg. abr. 164. 
Low v. Davis, 2 Ld. Raym. 1161. Doe v. Lord 
Mulgrave, 5 Durnf. & Eaſt. 320. | 


Fourtbiy. Tt evidently appears, that the teſ- 
tator, if he had intended to veſt an ate tail in 
Edmond Mandeville, which he could, immedi. 
ately after the teſtator's death, have converted 
ed into a fee: ſimple, would have deemed it nu- 
gatory to have inſerted in his will the confiden- 
tial recommendation (as it is apprehended to be) 
to the Right Hon. John Scott, therein named 
as the laſt remainder-man, not to ſuſfer wrong 
to be done to thoſe in remainder before him, 
evidently including therein the Earl of Carrick, 
and his iſſue male. The teſtator therefore muſt 
have conceived, that in one event at leaſt (vz- 
that of Edmond Mandeville's dying without 
leaving any ſon living at his death) the re- 
mainder limited to the Earl of Carrick and his 
iſſue might take effect in poſſeſſion, within the 
probable compals of the life of the perſon to 
8 1 9 55 | whom 
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whom he addreſſed ſuch confidential recom- 
mendation, for the benefit of thoſe in remain- 
der before him. 
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The 3 queſtion was put to the 


Judges: — Whether by the will of James 


Butler, Edmond Mandeville took an eſtate for 


life, or an eſtate in tail in the lands comprized 


in the declaration in ejecment in this caſe?“ 


May Sth, 1795. 


This day, Lord Chief Baron YzLvs Aron 
delivered the opinion of the Judges. 


VLVERrON, Chief Baron. My Lords, 1 
have conferred with my brethern upon the 
queſtions propoſed to us, and we are of opinion, 
that Edmond Mandeville, under the will, took 
an. eſtate for life only, and not an eſtate tail. 
The words which create this queſtion, I ſhall 
beg leave to read from the printed caſe; the 

words 
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words are theſe : As to my wordly ſubſtance 


of what kind and nature whatever, &c. ] 


< give, leave, and bequeath unto my nephew, 
* Edmond Mandeville, of Callan, in the county 

& of Kilkenny, Gent. during his life only.“ And 
in another part of the fame will, the teſtator 
takes up the ſame bequeſt. —* And upon the 
s ſaid Edmond Mandeville's performing, and 


| 6 obſerving ſtriQly, &c. I then leave, and be. 
e queath to him, as before mentioned, all my 


te real eſtates in the county of Tipperary, and 


* county of. Kilkenny, to him during his life only, 


e and from and after the determination of that 
« eſtate, to the ſaid Edmond Mandeville's law- 


ee ful iſſue male, and the lawful iſſue male of 
& ſuch heirs, the eldeſt always of ſuch ſons of 
© the ſaid Edmond Mandeville to be always pre- 


ce ferred before the youngeſt, according to their 
« ſeniority in age, and priority i in birth, and 
« for want of ſuch lawful iſſue male in the ſaid 


% Edmond Mandeville, to the Right Hon. Lord 
„ Carrick, and his lawful iflue male.“ Here 


an expreſs eſtate for life is twice given to 
Edmond Mandeville, and given with the re- 
Aticave word, only, twice b n ae ge 


But it i 18 (ORR that notwithſtanding the 
expreſs eſtate for life, ſo given, the iſſue of Ea. 
mond Mandeville cannot take, without taking 
through the father; and if it were true, that the 

iſſue 
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iffue of Edmond Mandeville could not take, with- 


| out taking through the father, we ſhould be of 
opinion, that he took an eſtate tail; becauſe we 


admit the rule to be, that e the iffue 


cannot take, without taking through the father, 


there though the father has only an eſtate for 
life given him by expreſs words, yet he muſt 


by neceſſary implication to effectuate the inten- 


tion of the deviſor, take an eſtate tail, to con- 
vey. that eſtate to his iſſue. But we conceive 


that rule of conſtruction does not apply to the 


preſent caſe, becauſe we are all of opinion, 
that the lawful iſſue of Edmond Mandeville, as 
defignated by the deviſor, and deſcribed by 
bim, can take by way of remainder, without 
taking by ent, through Edmond Mandeville, 


My Lords, it is a rule of conſtruction, as 
we apprehend, particularly i in wills, that where 
words are of an ambiguous ſignification, that 
is, where words are of ſuch a nature as that 


CARRICK: 


they may be ſometimes conſidered as words of 


urchaſe, and ſometimes as words of ' /imitation, 
in ſuch a caſe, I ſay, the true rule of conſtruc- 
tion is, that the intent of the deviſor muſt fix 


the meaning of the words. The word © iſſue“ 


we take to he of this nature; in deeds it is a 
word of purchaſe; technically ſpeaking it is a 


word of purchaſe. King v. Melling was the 
firſt caſe where it was taken and conſidered as 


a word 
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1795 a word of limitation. The queſtion then comes 


to this, © has the deviſor expreſſed his intention 
ſo clearly as to fix the conſtruction of this 
word, that is, whether it ſhould be taken as a 
* word of purchaſe, or a word of limitation? — 
In the firſt member of the ſentence he has ſo 
explained lawful iſſue male, and by the ſuper. 
added words he has ſo explained them, as that 
no one can contend, but that /awful iſſue male 
ſhould be conſidered as words of purchaſe.— 
The ſuperadded words are, the eldeſt of /uch 
* ſons to be preferred before the youngeſt, ac. 
F* cording to their ſeniority in age, and priority 
in birth.” Manifeſtly explaining the words 
& lawful iſſue male” by the word “ ſuch”, 
plainly importing that he refers to ſomething 
before expreſſed, and therefore he explains 
ec lawful iſſue male“ by * ſons” not to take al- 
together, but in ſucceſſion, one after the other, 
the eldeſt to be age n to the . 
eſt. 99 


No doubt can be entertained, that 9 2 de. 
viſor intended this word as. a word of purchaſe 
in the firſt member of the ſentence. | If the de- 
viſor were alive ind were aſked the queſtion, 
what did you mean by the words © lawful iſſue 
-—he would ſay, why aſk me, look into my 
will, I en vous you already, 1 mean ee ſons 

2 } | : | mot 
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not to take altogether, but in ſucceſſion, ac- 179 5 


f cording to ſeniority in age, and n in 1 
lis birth. 4. | f - | 5 1 
2 Lord 
255 It is 8 that he uſes 1 0 word 
15 & heirs“ as ſynonimous to © iſſue male“; for 
. he ſays he gives the eſtate after the death of 
1 Edmond, to his lawful iſſue male, and the law- 
als ful iſſue male of ſuch heirs, 
i ] have ſaid already, he explains * iſſue” by = 
. * ſons?”, and he uſes © heirs” as ſynonimoug 
ty to them. At the bar, it was argued, as if the 
ds words to be explained were to be put in the 
7” ſtead of the words explanatory— that the gene- 
ng ral words were to be put in the place of the 
Va particular words, which qualify and explain 
al. | their meaning, and that the ſubſequent words, | 
er, which from their order are naturally explana- 
TR tory, ſhould be put in the place of the preced- 

ing words, That is an unfair mode of con- 

ſtruction. It is ſafer to ſay, that the ſubſe- 

le quent words may be put in the place of the an- 
iſ tecedent ones—the explanatory words in the 
* place of the words to be explained. Let me 
=. | take the liberty of arranging the clauſe in 
en queſtion i in that way and ſee how it will read: 
my Why thus: — I leave and bequeath to Edmond 
1 * fe during his life only, and after the determina- 
. * tion of that eſtate, to his ſons, the eldeſt. 


66 of 


| 
; 
| 
| 
| 
i 
| 
| 
' 


Exnttcx: 


Caſes in Parliament. 


of ſuch ſons to be always preferred befots 
« the youtigeſt according to the fentority, and 
ce to the lawful iſſue male of ſuch ſons.” — 
Reading the words fo, and it is only fair to do 
fo, we only put the words explanatory in the 
place of thoſe to be explaitied, and they read 
in ſuch a way as to remove every doubt from 
the mind of a conſidering man. The ſons muſt 


take by way of remainder, without taking 


through their father—in ſhort, it is better to 
explain the deviſor by himſelf than by the argu- 
ments of counſel;—he muſt have known his 
own Intention, and bs has commented upon 


Wt, 65 5 
Lord CHAN ELLOR. My Lords, the unani. 


mous opinion of the Judges, upon the queſ- 


tion propounded to them, has been conveyed 
ſo clearly by my Lord Chief Baron, that it will 
not be neceſſary for me to take up much of 
your Lordfhip's time, as I do moſt entirely 


concur in the opinion communicated by him, 
and ſhould not fay more upon the fubject, if it 


were not that I wiſh to have it underſtood, that 
the judgment in this cafe does not in any man- 


ner ſhake the authority of any one of the caſes | 


which have been cited at the bar. 


The general rule is clearly* len , that 
where an eftate i is given by deed or by will to 
a man 
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à man for his life, with remainder to the heirs 
of his body or to his iſſue, without ſaying more, 
an eſtate tail veſts in the anceſtor, and the heirs 


of his body, or his iſſue will take it by limita- 


tion, The rule never was queſtioned, that I 
know of, except in the caſe of Perrin v. Blake, 
and the judgment of the Court of King's Bench 
in that caſe was reverſed in the Zxchequer-Cham- 
ber :—So far therefore as the caſe of Perrin v. 
Blake goes, I conſider it to be an authority fur- 
ther confirming this rule.—It was originally 
founded in the principles of the feudal law, to 
prevent conveyances in fraud of the tenure; be- 


cauſe if by ſuch a limitation, the iſſue could 


take an eſtate tail in remainder, as purchaſers, 
it would at any time be in the power of the 
anceſtor to defeat the contingent remainder to 
his iſſue, and thus to acquire a dominion over 
the eſtate:— Or, if he did not defeat the re- 
mainder, to tranſmit the remainder to his iſſue 
exonerated from the duties to which the lord 
was intitled from his tenant coming in by de- 
ſcent. And therefore if ſuch limitation had 


been allowed, it is clear, that it would havepre- 


vailed ini every inſtance, whether the convey- 


ance were by deed, or by will to the manifeſt. 


injury of the Lord of whom the land was 
holden: becauſe by ſuch a limitation, the firſt 
taker would have had all the advantages attend- 


Ing an eſtate of inheritance, which he might, if 
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he thought fit, tranſmit to his heir, freed from 
the duties which attended upon the deſcent. 
And therefore it was, that wherever a limita- 
tion of this ſort was made, the anceſtor was 


held to take an eſtate tail tranſmiſſible to his 
iſſue in the ordinary courſe. 


But this rule of interpretation prevails only 


- where the limitation is ſuch as I have ſtated, 


unaccompanied by words of explanation. If 
the teſtator will explain what he means by heirs 
of the body, or iſſue male—if there be a clear de- 
ſignation of the perſons whom he means to give 
the eſtate to 4c purchaſers, there the rule has al. 
ways been relaxed, and the intention of the 


teſtator has been effectuated. 


This ſeems to me to be a deducible from 
the ſeveral caſes which have been cited at the 
bar. They have been all recapitulated and ob- 
ſerved upon by my Lord Chief Baron, and it 
would be but a waſte of time on my part, if 1 
were now to reſtate them, 


See then, whether in this caſe there be not a 
clear deſignation of the perſons to whom the 
teſtator meant to give the eſtate, as purchaſers, 
after the death of Edmond Mandeville, the firſt 
taker. The words of his will are, I give 

and bequeath unto Edmond Mandeville dur- 


ing 


"ot 
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e ing his life only *—ſubje& to certain condi- 
tions upon the performance of which he ſays, 


« | leave and bequeath to him as before- men- 
e tioned all my real eſtates in the county of 


* Tipperary and county of Kilkenny, to him, 


« during his /ife only, and from and after the 
ce determination of that eſtate, to the ſaid Ed- 


* mond Mandeville's lawful iſſue male and the 


« lawful iſſue male of ſuch heirs, the eldeſt al- 
&« ways of ſuch ſons, of the ſaid Edmond Mande- 
te ville to be always preferred before the youngeſ/t 
© according to their ſeniority. in age and priority in 
af f 


Theſe ſubſequent words of explanation ſeem 
to me to point out the ſons of Edmond Mande- 
ville by name, as the perſons whom he meant 
by iſue male; and being ſo ſpecifically pointed 
out, I think they muſt have taken the eſtate 
as purchaſers, after the death of their fa- 
ther. 


The limitation ſeems to me to be tantamount 
to the uſual ſtile of legal conveyances, where 
the eſtate is given to the father for life, with 
remainder to his firſt and every other lows in ſuc- 
ceſſion in tail male. 
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The caſe ſeems to me to be ſo clear and ſo 
plain, that the only difficulty, which ariſes 
upon it, is to find argument to explain, or 
illuſtrate the grounds of the judgment. I have 
no doubt upon my mind, that it ought to be 
affirmed. 


Archbiſhop of CasnELII. My Lords, it 
would be improper for me to enter into this 


_ queſtion, was it a legal one, which I conceive 
it is not. I think no difficulty could ariſe upon 


aſking a plain man. If any difficulty be ſtart- 
ed, it muſt be by a legal man. I will read a 
few words to ſhew, that no difficulty could 
ariſe. The teſtator leaves his eſtate to Edmond 
Mandeville, for life only, and he ſays upon his 
performing the conditions, I leave to him, 


4 48 before-mentioned, to him during his Jife only, 


and from and after the determination of that 
< eſtate to his lawful iſſue male and the lawful 
c jiſſue male of ſuch heirs, the eldeſt of ſuch 
&« ſons always to be preferred.” Are there 


words in the Engliſh language, that could 


more clearly define theſe to mean the ſons of 


Edmond Mandeville? He gives the eſtate to 
the lawful iſſue, and the lawfal iſſue of ſuch 
heirs, the eldeſt—of what ?—of ſuch ſons to be 


preferred, &c. I know not how plainer language 


could be uſed. Therefore I roſe to ſay, that 
your Lordſhips know how many men there are 
5 | who 


. / EEE 2d 


ot as © as 
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who do not call in counſel to draw their wills, 
but prepare them by themſelves, and there- 
fore it is neceſſary always to look at the inten- 
tion of the parties. There are men who can- 
not have aſſiſtance who may be taken ſudden- 
ly ill. This appears to be the will of the man 
himſelf, and he wanted no aſſiſtance, for he 
drew it plain enough, for any perſon to know 
his meaning. My reaſon for riſing is, that in 
ſuch a caſe, where a party 1s driven to ex- 
pence by the litigious ſpirit of his adverſary 


we ſhould make the latter pay the largeſt coſts, 


that we can give, 


Lord CHANCELLOR. I do not know that 
any other coſts have been given upon a writ of 
error, than the common and ordinary coſts. 
Upon appeal: your Lordſhips have a diſcretion 
with reſpect to coſts, 


Lord CarLEToN. My Lords, I concur 
entirely in the opinion of the Judges expreſſed 
in as clear and explicit terms, as I have ever 
heard. But I beg leave to aſſure my moſt 
Rev. Friend, that there is more difficulty 
attending the conſtruction of wills, upon 
which this ſpecies of queſtion has ariſen, than 
he is aware of; and if the greater number of 


the wills upon which theſe queſtions aroſe had 


been 
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The caſe ſeems to me to be ſo clear and ſo 
plain, that the only difficulty, which ariſes 
upon it, is to find argument to explain, or 
illuſtrate the grounds of the judgment. I have 


no doubt upon my mind, that it ought to be 


affirmed. 


| Arebbiſhep of CasRELI. My Lords, it 
would be improper for me to enter into this 
queſtion, was it a legal one, which I conceive 
it is not. I think no difficulty could ariſe upon 
aſking a plain man. If any difficulty be ſtart- 
ed, it muſt be by a legal man. I will read a 
few words to ſhew, that no difficulty could 
ariſe. The teſtator leaves his eſtate to Edmond 
Mandeville, for life only, and he ſays upon his 
performing the conditions, I leave to him, 


* as before-mentioned, to him during his /ife only, 


„and from and after the determination of that 
<© eſtate to his lawful iſſue male and the lawful 
c“ jiſſue male of ſuch heirs, the eldeſt of ſuch 
ee ſons always to be preferred.” Are there 
words in the Engliſh language, that could 


more clearly define theſe to mean the ſons of 


Edmond Mandeville? He gives the eſtate to 
the lawful iſſue, and the lawfol iſſue of ſuch 
heirs, the eldeſt—of what ?—of ſuch ſors to be 


preferred, &c. I know not how plainer language 


could be uſed. Therefore I roſe to ſay, that 


your Lordſhips know how many men there are 
who 
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who do not call in counſel to draw their wills, 
but prepare them by themſelves, and there- 
fore it is neceflary always to look at the inten- 
tion of the parties. There are men who can- 
not have aſhſtance—who may be taken ſudden- 


ly ill. This appears to be the will of the man 


himſelf, and he wanted no aſſiſtance, for he 
drew it plain enough, for any perſon to- know 
his meaning. My reaſon for riſing is, that in 
ſuch a caſe, where a party 1s driven to ex- 
pence by the litigious ſpirit of his adverſary 


we ſhould make the latter pay the largeſt coſts, 
that we can give, 


Lord CHANCELLOR. I do not know that 
any other coſts have been given upon a writ of 


error, than the common and ordinary coſts. 
Upon appeals your Lordſhips have a diſcretion | 


with reſpe& to coſts, 


Lord CARLETON» My Lords, I concur 
entirely in the opinion of the Judges expreſſed 


in as clear and explicit terms, as I have ever 


heard, But I beg leave to afſure my moſt 
Rev. Friend, that there is more difficulty 
attending the conſtruction of wills, upon 
which this ſpecies of queſtion has ariſen, than 
he is aware of; and if tbe greater number of 
the wills upon which theſe queſtions aroſe had 

been 
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_ coſts follow the judgment. 


but the Judges finding themſelves bound by ſtridt 


an opinion different from that which was appa- 
rently the true meaning. 


men might have been led ro entertain a diffe. 
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been ſubmitted to men of untechnical under. 
ſtanding, almoſt every one of them would 


have received a different deciſion from that 
which the Judges have given, finding them. 
ſelves bound down by ſtrict rules of law. 


It has ſcarcely ever happened, that a teſtator 
has expreſſed a deviſe to a man for life, with 
any ſpecies of limitation over, that he did not 
mean, the firſt deviſee ſhoyld take for life onh, 


rules, and poſſibly in ſome caſes to give effect 
to the intention, have given upon molt wills 


I only mention this to ſhew, that upon a will, 
not framed ſo as to exclude all argument, ſome 


rent opinion from that which the Judges have 
given. I therefore cannot concur in giving 
large cos, I think there are very few in- 
ſtances if any) where upon a writ of error, the 
Lords have given more than 10ol. coſts: they 
always give a ſpecific ſum, and where they al. 
firm the determination of the Court below, the 


It 
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It was ORDERED and ADpJuDeGeD, that the againſ | 


judgment of the Court of King's Bench be af- CanrIcke 
firmed, and the record remitted, to the end Judgment 
ſuch proceedings may be had thereupon, as 1s. jour, 
if no ſuch writ of error had been brought into a, 795. 
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In this caſe 
it was held, 
that a cove - 
nant, by the 
leſſee, his 
his heirs and 
aſſigns, to 
pay a fine of 
40l. upon 
the expira- 
tion of a 
term of 61 
years, did 
not amount 
toareſerva- 
tion, obliga- 
tory upon 
the tenant 
in poſſeſſion 
to pay the 
fine, over 
and above 
the rent re- 
ſerved. 


i The doc- 


vine of re- 


ſervations , 
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The Right Honourable Farr) 


of INCHIQUIN, The Moſt 
Noble William Duke of Leinſter, } Appellants, 
and the Right Hon. Richard 1 
Earl of Shannon, 

HENRY BURNELL, Gent. Reſpondent, 


Friday, May 8th, 1795 · 


MURROUGH ANL of INCHIQUIN, great 
great grandfather of the appellant the Earl of 
Inchiquin, by indenture dated the 16th of 


October 1668, demiſed unto Chriftepher Burnell, 


the great grandfather of the reſpondent, his 
heirs, executors and aſſigns, the lands of Ra- 
naghan, and divers other lands in the parith of 
Dyfert, and county of Clare, for the term of 
61 years, commencing the firſt day of May next 
enſuing the date of ſaid indenture, the ſaid 
Chriſtopher Burneil, his heirs, executors, or 
aſſigns, yielding and paying unto the ſaid Earl, 
his heirs, executors and aſſigns, the yearly rent 


of 10l. ſterling, moietively at Michaelmas and 
Eafier 
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Fafter yearly, and free from patent rent, and 
all other rents taxes, impoſitions and incum- 
brances whatſoever, falling, or accruing out of 
the ſaid demiſed premiſes during the term, and 
alſo keeping and maintaining ſuch edifices and 
buildings as ſhall ſtand upon the premiſes, pon 


2 


1298 
—y 

Earl of 
Incuiquin 


- againſt 
BURNELLs» 


the expiration of the ſaid term, ſtiff, launch, and 


| tenantable, and the ſaid leſſee, his heirs, or aſ- 
ſiens not to part with his, or their intereſt in the 
premiſes, without the confent and aſſent of the 
faid Earl, his heirs or aſſigns, and giving him, 


or them, the refuſal thereof. Then followed 


a clauſe of diſtreſs, and for want of diſtreſs a 


power to re-enter, and if diſturbance, or war 


ſhould happen whereby the leſſee, his heirs, or 
aſigns, might be ouſted or forced to relinquiſh 
or depart the ſaid premiſes and thereby not able 


to pay the ſaid reſerved rent, in ſuch caſe no 


payment of rent to be made, any thing therein 
contained to the contrary notwithſtanding.— 


The leaſe then concluded in this manner :— 


* Laſily, it is covenanted- and agreed upon by 
and between the ſaid parties, that the ſaid 
* Chriflopber Burnell, his heirs, executors and 
* aſſigns, the ſaid premiſes with all the rights 
and members thereof and all other the appur- 


* tenances and appendances thereunto belong- 


“ing, or in any wiſe appertaining, ſhall have, 
* hold and enjoy, during the ſaid term, without 
$6 moleſtation, lett, hindrance, or diſturbance 

&« of 
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ce of or by the ſaid Earl, or any other perſon or 


* perſons pretending, or deriving by from or 


under the ſaid Earl, his heirs, executors, or 
e aſſigns. It is alſo further covenanted, by and 
between the ſaid parties, that upon the expi. 


ration of the ſaid term of ſixty-one years, 


ce the ſaid Chriſtopher Burnell, his heirs, or af. 


„ ſigns ſhall then pay, or cauſe to be paid unto 


ce the ſaid Earl, his heirs, executors, or aligns, 
< the juſt and full ſum of 4ol. ſterling, current 
* money in England, as a fine, and then upon 
<« the payment of the ſaid ſum as a fine, the 
« ſaid Earl of Inchiquin, his heirs and aſſigns, 
& ſhall paſs and perfect another immediate deed 


sc of leaſe of 61 years more in due form of lay, 


« unto the ſaid Chriſtopher Burnell, his execu- 
& tors or aſſigns, at the like yearly rent and re. 


6 ſervations, as in this preſent deed indented, ' 
* and leaſe is agreed upon,” 


Chriſtopher Burnell entered into the lands 
comprized in the leaſe and poſſeſſed them until 
the year 1708, when he died inteſtate, The in. 
tereſt in the leaſe then veſted in Robert Burncll, 
his ſon, who continued poſſeſſed until his death, 
when Chrifopher Burnell, his ſon, became in- 


| titled, and the term granted by the leaſe having 


expired, Chriſtopher, on the 1ſt of Auguſt 1729, 
paid the ſum of 4ol. as a fine for a renewal, to 


William, then Earl of Inchiquin. 
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| or On the 29th of Auguſt 1732, William Earl 1795 

or of Inchiquin, by article, reciting the before-men- * parl of 

Or tioned leaſe, and that Chriflopher Burnell, 8 

and grandſon of the leſſee, had ſoon after the de- Pvznzr. 

xpi. termination of the leaſe, that is to ſay, on the 

Ars, iſt of Auguſt 1929, purſuant to the covenant for 

al renewal paid the fine of 40l. ſterling, for the 
unto Earl's uſe, covenanted for himſelf, his heirs, 
Ius, and aſſigns, that he, his heirs, or aſſigns, would | 
Tent at the requeſt of Chriſtopher Burnell, his execu- | | 
upon tors, adminiſtrators and aſſigns, renew the ſaid | 
the | leaſe for 61 years, purſuant to the covenant for | 
1808, renewal, to commence from the expiration of 
deed the firſt recited term of 61 years, to him the 
law, ſaid Chrifopher Burnell, his executors, admini- 
xecu- ſtrators, or aſſigns, under the ſame rents, clauſes, 
1d rt: | covenants and agreements, as in the original 
-nted, leaſe are mentioned and expreſſed. 

Chriſtopher Burnell continued poſſeſſed under 

lands this article until the year 175 3, when he died 
| until inteſtate, and the reſpondent his ſon, entered 
he in. into poſſeſſion of and became intitled to the be- 
urncl, nefit of the leaſe and article. 

death, 
128 ks On the iſt of May 1791, the ſecond term | ö 
having of 61 years expired, and on the 22d of Oclober 
a why following, the reſpondent made a tender of 1 1 
Wal, | 


as a renewal fine, and of 10l. for all rent, 
which was then due, to Thomas Crowe, the 


On | 
I agent 
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Bill filed. 


in Great Britain, and at the ſame time demand. 


the lands, againſt the reſpondent, and obtainel 


for them, in reſpect of their being Konu 
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agent of the Earl. of Inchiquin, who was then 
and had been for a long time before, reſident 


ed a renewal purſuant to the covenant in the 
original leaſe, which was refuſed. 


In Michaelmas term 1791, the appellant, the 
Earl of Inchiquin, as equitable tenant for lit, 
and the other appellants, as having the legi 
eſtate as truſtees, under a private act of parliz 
ment, brought an ejeAment for recovery a 


a verdict. 


On the 11th of Aoril 1792, the reſpondent 
filed a bill in the Court of Chancery againſt th 
appellants, in which he ſtated that the lands i 
queſtion had been the eſtate of inheritance d 
his family; chat the Earl of Inchiguin, wh 
granted the leaſe in 1668, was a ſecret truſts 


Catholics, that the leaſe of 1668 originated fron 
an agreement founded upon ſuch truſt, as ei 
dence of which it was alleged, that the rent vi 
not near as much as might have been obtainel 
It was therefore inſiſted by the bill, that und! 
the covenant for renewal in the leaſe of 166) 
and the article of renewal in 17 22, the reſp 
dent was intitled to a further renewal for f 
years on payment of a fine of 4ol. and thei 


prayed 


5 
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prayed, that the appellants might be reſtrained 

| by injunction, from proceeding at law againſt 

the reſpondent for recovery of the poſſeſſion, 

| that the appellants might be decreed to execute 

a new leaſe, for a term of 61 years, to com- 

mence from the 1ſt of May 1591, purſuant to 

the covenant in the leaſe of the 16th of October 
1668, and the covenant in the article of 1732, 


then 
ſident 
nand. 
n the 


it, the 


life b ar 
21 upon making ſuch compenſation to the Earl of 
pala, Inchiquin as ſhould ſeem juſt and reaſonable, 


for reſpondent's having omitted to tender the 
renewal fine on the 1ſt of = 179 bor and gene- 
ral relief, | 


ery ag 
btainel 


On the 19th of November 1792, the appel- 
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onden WM 

65 the lants anſwered the bill, and the Earl of In. 
lands M £21447: admitted the leaſe of 1668 and the article 
ance of 1732, but ſaid the rent reſerved was the full | 


value of the lands, at the time of the execution 


in, wl t 
t true thereof, and he denied the alleged truſt, or 
„ Nanalee that it was the intention of the parties to have 
; - 


| paſſed any other intereſt in the lands comprized 
in the leaſe beyond a leaſe for 61 years, with 
one renewal for one further term of the ſame 


ted fron 
„ as lt 


rent Wa | 
obtain duration :—that the greater part of his eſtate 
hat und had been let in the year 1766, under like leaſes 


of 61 years, with covenant for another term of 
61 years, and that the renewed terms had all 


of 1000 
he reſpob 
yal for fl 


d the bl 
prayed 


all the tenants, except by the reſpondent. 


Iſſue 


expired and poſſeſſion was quietly given up by 
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Decree. 
Lord Fitz- 
Gibbon, 


term of 61 years, to be computed from the 12th 
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Iſſue having been joined and witneſſes exz. 
mined, the cauſe was heard upon the 11th, 
17th and 18th days of February, and upon the 
12th day of May 1194, upon which laſt 
day, the Lord CHANCELLOR decreed the re. 
ſpondent intitled to a renewal of the leaſe, bear. 
ing date the 16th day of Oclober 1668, for the 


of May 1791, upon payment of all rent, and 
arrears of rent due to the appellant, the Earl of 
Inchiquin, and of a fine of 4ol. with intereſt on 
the ſame from the ſaid 12th day of May 1791, 
to the 22d day of October 1791, and that the ap. 
pellants ſhould execute a leaſe to the reſpondent 
of the lands for the term of 61 years, to com- 
mence on the 12th of May 1191, at the like year- 
ly rents and reſervations, and ſubject to ſuch co- 
venants, clauſes, and agreements as are contain- 
ed in the leaſe of 16th October 1668, and if the 
parties diſagreed as to the leaſe, it was referred 
to the maſter to ſettle the ſame—and no coſt on 
either ſide. 


The appeal was brought to reverſe this decree 
and the cauſe was heard upon the 24th, 25th, 
and 29th days of April, 1795. 


Mr. Prime Serjeant (Fitz-Gerald) and Mr. 
Saurin, for the appellants.— There is evidence 
in this caſe to ſhew, that when the poſfeſſion was 

| demanded 


— 
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x2. Jemanded from the reſpondent, he inſiſted that 1795 
th, the lands were his paternal eſtate; the mean- RAe 
the | ing of that expreſſion 1s explained by the Equity ſa. 
laſt of this bill; for the Equity, which he, as te- Burns. 
re. nant, ſets up againſt his landlord, is, that the 

ear. lands were the eſtate of inheritance of the te- 

the . cant and his family, and that the Earl of 

2th Inchiquin pafled a patent for the lands, and be- 

and came the friendly truſtee of the tenants family : 

] of —although in the progreſs of the bill, he ſtates 

ON | the leaſe and the article, yet it is a circum- 

915 ſtance, not the leaſt extraordinary that it is not 

ap- an allegatum in the bill, that the leaſe ſtanding 

lent independant of the article and the truſt, con- 

om- tained a covenant for renewal, which diſtin- 

ear- guiſnes this caſe from all others where renewals 

C0- have been decreed. There is no rule more ſa- 

ain · cred, than this, that the judgment of a Court 

the muſt be ſecundum allegata & probata, but in no 

red part of the reſpondent's bill does. he allege, 

t ON 


that the original leaſe contained a covenant for 
perpetual renewal. Therefore the counſel for 
the appellants could not be prepared upon the 
hearing. below to argue the effe& of the cove- | 
nant in the original leaſe. *_ | | 


But the decree having eſtabliſhed this to be a 

| leaſe with covenant for renewals, that decree, 

it is ſubmitted is erroneous, as will appear 

irom an examination of the fundamental prin- 
| ciples 


>2nCe 
was 
ed 


- 
— — — Ee — NS 


. —— — en > —— — 
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ciples adopted by the law, for the conſtructiol 
of deeds. The firſt book referred to, for this 
purpoſe, 1s of moſt excellent compilation, and 


good authority, Shep. Touchſt. 83. where the 


rule is laid down, as extracted from the beſt 
authorities in the law. That the conſtruction 
ec be favourable, and as near to the minds, and 
“ apparent intents of the parties, as poſſible it 
t may be, and law will pemit : for benign? ſun 
6 faciende interpretationes chartarum propter ſin. 
& plicitatem Jaicorum.”” —That is, without ſo. 
phiſtry, ſubtlety, or ſcholaſtic refinement, ac. 
cording to the dictates of common ſenſe, reject. 
ing every thing which ſcholaſtic pedantry might 
ſuggeſt. The rule is founded upon this plain 
reaſon, that the inſtitution of Courts would 
pervert the agreements of men, if other rule 
were adopted ;—therefore interpretations areto 
be, as the law ſays, benign@; the parties to the 
deed being unlearned, their meaning is not to 
be aſcertained by learned and artificial rules. 


The next rule applicable to this caſe is, © that 
too much regard be not had to the native and 
< proper definition, ſignifications, and accept. 
* ance of words, and ſentences, to pervert the 
*+ ſimple intentions of the parties.“ It is not 
allowed to take up particular words and at- 


gue upon them, like arguing a demurrer, in. 


Read of aſcertaining the intention of the 
| parties 
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parties. Lord Coke, Plowden and Hale all con- 
firm theſe rules, and upon examination, it will 
be found that theſe principles of the common 
law have prevailed in modern times. 1 Bur. 
282. Wright v. Cartwright, There a leaſe 
was made for 99 years to a woman, if ſhe 
ſhould fo long hve, and after her death, if the 
happen to die within the faid ſerm, the remain- 
der thereof to Rowland Cartwright, her eldeſt 
ſon, for and during the reſidue of the ſaid term, 
from thence enſuing fully to be completed and 
ended. A queſtion was made, whether the 
term continued beyond the life of the woman? 
And to ſhew, that it did not, Dy. 253. 
Cro. Eliz. 216. and Co. Lit. 45. and the Rector 
of Cbeddington's caſe, 1 Co. 153. were cited. 


Zut Lord Mans#lELD ſaid, the objections were 
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ſubtle, and artificial: he then examined the , 


leaſe, and upon the true conſtruction of it was 
clearly of opinion, that the land was demiſed to 
the ſon for ſo many of 99 years as ſhould be un- 
expired at the death of his mother. There are 


* many maxims of law,” ſaid that enlightened 


judge,“ that deeds, eſpecially ſuch as execute 
„mutual agreements for valuable conſideration, 
* ſhould be conſtrued /iberally, ut res magis va- 


© eat ; according to the intent, which ought al- 


| © ways to prevail, unleſs it be contrary to 


* law,” Mr. Juſtice DENN180N ſaid, the in- 


© tention of the deed is obvious, and if we can 
Vol. III. OS > « ſupport - 
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ce ſupport the intention by any conſtruction, we 
* will do it.“ | 


Therefore upon this modern authority, con- 
curring with the ancient ones, nothing can be 
more firmly ſettled, than that wherever a deed 
comes to be diſcuſſed, the buſineſs of the Court 
is, to aſcertain the meaning of the parties, by 
applying the rules of common ſenſe, In 3 414. 
136, Smith on the demiſe of Dormer v. Pack- 
burſt, Lord Ch. J. WILL ES fays, * another 
« maxim is, that ſuch a conſtruction ſhould be 
„ made of the words in a deed as is molt agree- 
able to the intention of the grantor. The 
% words are not the principal things in a deed, 
but the intent and deſign of the grantor ; we 
have no power indeed to alter the words, or 
* to inſert words, which are not in the deed, 
„but we may and ought to conſirue the words in 
* a manner the mot agreeable to the meaning of the 
e granter, and may reject any words that are 
< merely inſenſible. Theſe maxims are found- 
< ed upon the greateſt authority, and the law 
“ recommends the aſtutia, the cunning of 
“ ſudges in conſtruing words in ſuch a manner 
“ as ſhall beſt anſwer the intent; the art of con- 
e ſtruing words in ſuch a manner, as ſhall de- 
ce ſtroy the intent, may ſhew the ingenuity of 
„ counſel, but is very ill becoming a Judge. — 
So that there can be no difference with regard 

| ; to 


4 * 
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to the principles of law in the conſtruction of 1795 
deeds ; and if ſuch principles did not prevail, 2 
but the intention of parties were left to artificial Iden 

. | X againſt 

rules, it is plain, that the conſtruction of agree- Buznzu, 
ments might depend upon the caprice and will 
of the Judges who preſide. 


| Then apply theſe principles to the preſent 
caſe, and it will appear, that there never was an 
inſtrument leſs equivocal from beginning to end. 
It is impoſſible for any man, whoſe mind is not 
ſophiſticated by legal learning to ſay, that there 
is any thing in this deed, importing a covenant 
for perpetual renewal. The counſel for the re- 
ſpondent found it was neceſſary to ſay ſome- 
thing with regard to the intention of the parties, 
and the argument to which they were driven 
ſhews, that they deſpaired of diſcovering the 
intention in the deed. It was alleged, that the 
leaſe was made in troubleſome times, that land- 
lords were glad to get tenants, as appears from 
the covenant, that the tenant ſhould not be 
liable to rent, if ouſted, or in time of war, and 
that a leflor could not look to a reverſion after 
122 years, for it was worth nothing after ſuch 
a time. | 


But on the part of the appellants, it is aſked, 
if it were the intention, that there ſhould be one 
| VERS renewal 
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explicitly ſhew the intention of granting one 


and ſuch like. So in Sweet v. Anderſon, before 
tbe Lords of England in 1722 (a), Earl of 


Bro. P. C. 451. (g) Ante vel. 1. p. 187. 


'Caſes in Parliament, 
renewal and none other, how is it poſſible tg 
devife language more proper to expreſs that in. 
tention, than what is ufed in the prefent leaſe? 
The landlord covenants, that upon the expira- 
tion of the term of 61 years, the tenant ſhould 
pay the ſum as a fine, and then the landlord 
ſhould perfect another immediate deed of leaſe of 
61 years more at the yearly rent and reſerva. 
tions as in the firſt leafe. No words can more 


renewal and one only. Whereas if a perpetual 
renewal were intended, it would be natural, 
that ſome words, pointing at perpetuity ſhould 
be inferted, and not words merely ſuiting the 
caſe of a ſingle renewal. 


— 


In all caſes, where queſtions of this kind 
have ariſen, there have been expreſſions to this 
effect.“ from time to time, and at a times“ — 


Roſs v. Worſop, in 1740 (e), Pendred v. Griff 
in 1744 J). and Bateman v. Murray (g), and 
in all the caſes where ſuch a queſtion has ariſen, 
words expreſſive of perpetual rene wal are to be 
found. But here the language points the col. 
trary way :—the covenant is for “ another 


(4) 2 Ero. P. C. 430. (e) 4 Bro. P. C. 411. 4 


Immediate 
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immediate deed of leaſe of 61 years more.“ 
In itſelf the word * another”? imports a ſingle 
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8 againſ? 


word “ immediate”” enforces this conſtruction, Buaxerz. 


for ſuch an epithet {trialy imports an excluſion 
of all leaſes beyond a next immediate one; 
even the word more has a ſimilar force, forbid- 
ding as it were the expectation of more than 
the one immediate renewed leaſe of 61 years: 
Lit was as much as if the leſſor and leſſee had 
ſaid to each other, one ſingle term of 61 


years beyond the original term is the only re- 


newal ſtipulated for;“ in ſhort without an ex- 


preſs negative upon renewing more than once, 
it was ſcarce poſſible to have ſelected language 
more adapted to convey the intention of grant- 
ing one renewal, and one only :— If one ſingle 
renewal were meant, the ſparingneſs of words 
in this covenant of renewal is quite natural and 
intelligible quite conſiſtent with the prudent 
diſcrimination of the moſt verboſe conveyancer, 
and to enforce this, the tenant's covenants are 
all ſuited to a determinable intereſt, 


But this decree has not proceeded ſo much 


upon the intention of the parties, as the legal 


operation of the word © re/ervation.”—lt is ſaid, 
there is nothing in the leaſe to anſwer that word, 
but this covenant to pay a fine, and conſequent- 
ly by inſerting it there muſt be a renewal cove- 
nant 
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1795 nant. It is ſubmitted, that there is abundant 
* matter to ſatisfy this word independant of the 
Inenhienin fine. All thoſe advantages which in the gene. 
againſt | 
Box ELT. Tal run of leaſes are ſecured to the landlord by 

covenant, are here ſecured by proper and apt 
words of reſervation : for this is not a leaſe 
merely yielding and paying and covenanting to 
pay; but in the language of reſervation, the 
leaſe runs in this way; yielding and paying 
< the yearly rent of fol. and alſo keeping and 

e maintaining the premiſes in repair and the 

<« leſſee not to part with his intereſt without li- 

e cence.” So that this argument for a per. 

petual renewal is not only weak, but is not 

very conſiſtent to come from the reſpondent. 

The argument is weak, becauſe it ſuppoſes the 

yearly rent reſerved in the leaſe to be the only 

reſervation in favour of the leſſor, except the 

covenant to pay the renewal fine of 4ol.; 

whereas beſides the reſervation of rent, there are 

various other proviſions, which in the large ſenſe 
of the word © reſfervations** may properly fall 
within the deſcription of reſervation, in favour 
of the leſſor. And the argument is inconſiſtent 
in the mouth of the reſpondent, becauſe to in- 
clude the leflee's covenant to pay a groſs ſum as 

a renewal fine under the word reſervations, the 

reſpondent muſt reſort to a large ſenſe of the 

word, and conſequently is firſt arguing for a 

large ſenſe to include the fine of renewal, and 

then 


Uſtent 
to in- 
um as 
s, the 
of the 
for a 
1, and 

then 
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then arguing againſt a large ſenſe, in order to 
| exclude other things and ſo to enable him to 
build vocn the plural uſe of the word © re/er- 
vation.“ Beſides if theſe remarks upon the ar- 
gument were waived, it could only tell as a very 
dubious foundation in itſelf to build a perpetual 
renewal upon, that reſervation was uſed in the 
plural number, inſtead of the ſingular, much 
leſs ou the plural ſenſe of the word © reſer- 
vation” to be received as evidence of an intent 
to reſerve a perpetual renewal, in a ſentence ſo 
pointedly expreſſive of limiting the renewal to 
one ſingle further deed of leaſe. 


The word *©* re/ervation®” being thus ſatisfied, 
the common ſenſe of any man might be appeal- 
ed to, and he could not ſay, that the parties, by 


uſing it, intended to make the leaſe renewable 


for ever. It is ſaid it muſt mean a covenant to 
pay a fine. If that were intended, why would 
the party ſtop at the word reſervation, and not 
add covenant, which is more uſual? Why 


would he be ſo miſerly in a word, in a caſe, 


where above all others, tautology is moſt intro. 
duced ? 


But ſuppoſing the word er vation could 
be conſtrued to import covenant, ſtill, without 


meaning to concede, that a convenant to pay 


a groſs ſum of money, in the name of a re- 


newal 
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newal fine, is a reſervation, either according to 
the legal import of the word, or according to 

the intent of the parties in the uſe of the word, 
ſtill it is moſt ſtrenuouſly inſiſted, that thus ex- 
tending the word, reſervations, will not mate. 
rially vary the preſent caſe as againſt the appel. 
lants. All the reſpondent gains, in point of 
argument, from ſuch a latitude of i interpretation 
amounts only to this, namely, that the word 
covenanted becomes ſubſtituted for the word 7e. 
ſervations, and that thus the covenant of renewal 


! 


muſt be conſidered as a covenant to renew un- 


der the ſame rent and cox enants. But general 
reaſoning and particular authorities are againſt 
inſerring a right of perpetual renewal, from a 


bare covenant to renew under the ſame rents 
and covenants. | 


The rule of law is, that expref/io unius eſt en- 
clufio alterius. Is it conſiſtent with the common 
ſenſe. of mankind, that the landlord intended to 
give and the tenant to take, a perpetual re- 
newal by theſe words? Can the argument be 
ſupported from any preſumption of their know- 
ledge of law, or the rules of logic? If a per- 
petual renewal can be worked out of this leaſe, 
it muſt be by trampling under foot the great 
principles of law. But the decree will not be 
warrafited even by this far fetched conſtruction. 


| The law is, that if there be a leaſe, with a cove- 


nant 


& 


for m 
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0 nant for renewal at the like rent and covenants, 1795 
0 it ſhall be conſtrued excluſively of the covenant Ae 
, for renewal,” for it is irrational to ſuppoſe, that — ; 
— the parties, intending a matter of ſuch magni- Buzzer. 
e- tude as a perpetual intereſt, by which the land- 
l. lord becomes a rent-charger upon the tenant, 
of inſtead of landlord, would leave their meaning 
on to be aſcertained by a ſingle word, without ex- 
1d preſſing it further. 
re- | | 
val As to authorities cited to prove, that a cove- 
1N- nant to renew under like rents and covenants, 
ral ſhall be conſtrued to include a covenant of re- 
inſt newal, the firſt caſe is that of Bridges v. Hitch- 
m 4 cock, 1 Bro. Par. Ca. 522. But there is much 
Nt more in that caſe, than the mere covenant to 
renew under the like covenants. The cafe of 
Hyde v. Skinner, 2 P. Ums. 196, is an autho- 
| hs rity of weight againſt this idea, and that report 
202 is confirmed by à report of the ſame caſe from 
d to the valuable manuſcript of Mr. Melmoth. (h) 
re. It is in the words following :— 
t be . | 
now. i* Hyde v. Skinner, 11th November 1723. 
per- | 
eaſe, %) Mr. Melmoth was co-editor with Mr. Peere Williams 
great of Vernon's Reports, under an order of the Court of Chancery 
ot be in Ergland, and was an eminent practiſing Barriſter in Equity 


for many years. The above report of Hyde v. Skinner was 
[tated to be in his own hand-writing, and was taken from a 
manuſcript collection in the poſſeſſion of Mr. Hargrave. 
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newal fine, is a reſervation, either according to 
the legal import of the word, or according to 
the intent of the parties in the uſe of the word, 
ſtill it is moſt ſtrenuouſly inſiſted, that thus ex- 
tending the word, re/ervations, will not mate- 
rially vary the preſent caſe as againſt the appel- 
lants. All the reſpondent gains, in point of 
argument, from ſuch a latitude of i interpretation 
amounts only to this, namely, that the word 
covenanted becomes ſubſtituted for the word re- 
ſervations, and that thus the covenant of renewal 
muſt be conſidered as a covenant to renew un- 
der the ſame rent and cos enants. But general 
reaſoning and particular authorities are againſt 
inferring a right of perpetual renewal, from a 


bare covenant to renew under the ſame rents 
and covenants. 


The rule of law is, that expręſſio unius eft ex- 
cluſio alterius. 1s it conſiſtent with the common 
ſenſe, of mankind, that the landlord intended to 
give and the tenant to take, a perpetual re- 
newal by theſe words? Can the argument be 
ſupported from any preſumption of their know- 
ledge of law, or the rules of logic? If a per- 
petual renewal can be worked out of this leaſe, 
it muſt be by trampling under foot the great 
principles of law. But the decree will not be 
warranted even by this far fetched conſtruction. 
The law 1 is, that if there be a leaſe, with a cove- 


nant 
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nant for renewal at the like rent and covenants, 1795 


it ſhall be conſtrued excluſively of the covenant A 


for renewal, for it is irrational to ſuppoſe, that INαο . 


again 


the parties, intending a matter of ſuch magni- Buzzer. 
tude as a perpetual intereſt, by which the land- 
lord becomes a rent-charger upon the tenant, 
inſtead of landlord, would leave their meaning 


to be aſcertained by a ſingle word, without ex- 
preſſing it further. 


As to authorities cited to prove, that a cove- 
nant to renew under like rents and covenants, 
ſhall be conſtrued to include a covenant of re- 
newal, the firſt caſe is that of Bridges v. Hitch- 
cock, 1 Bro. Par. Ca. 522. But there is much 
more in that caſe, than the mere covenant to 
renew under the like covenants. The caſe of 
Hyde v. Skinner, 2 P. Ums. 196, is an autho- 
rity of weight againſt this idea, and that report 
is confirmed by à report of the ſame caſe from 
the valuable manuſcript of Mr. Melmoth, ( 
It is in the words following :— 


6 Hyde v. Skinner, 11th November 1723. 


(%) Mr. Melmoth was co-editor with Mr. Peere Williams 
of Vernon's Reports, under an order of the Court of Chancery 
in England, and was an eminent practiſing Barriſter in Equity 
for many years. The above report of Hyde v. Skinner was 


ſtated to be in his own hand-writing, and was taken from a 


manuſcript collection in the poſſeſſion of Mr. Hargrave. 
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The defendant made a leaſe to William Hyde, 
<« plaintiff's late huſband, of a houſe in Enfeld 
<« for ſeven years at 351. a year, and therein co- 
© yenanted inter alia, that he, his executors, 
c adminiſtrators or aſſigns, ſhould before the 
e end of twelve months before the end of the 
< leaſe, if thereto required by the ſaid William 
« Hyde, execute to the ſaid William Hyde, a 
< further leaſe of the premiſes, under the like 
« covenants, and at the ſame rents as were there- 
e jn contained, for ſuch further term as the 
« ſaid William Hyde ſhould then deſire. Before 
<& the expiration of the leaſe, plaintiff being his 
it executrix, gave notice within the time limit- 
c ed by the leaſe, that ſhe would take a new 
<«. leaſe for a further term of fifty years, and now 
« brought her bill to have a ſpecific execu- 
ce tion of the covenant and leaſe for fifty years, 
< purſuant thereto; the defendant inſiſted the 
« covenant was perſonal only, and that Mr. 
Hyde being dead, the defendant was not 
< obliged to make a new leaſe to his executrix ; 
% but Lord Chancellor was clear of opinion, 
<* that plaintiff was entitled to the benefit of 
ce the covenant, and decreed the defendant to 
< make a new leaſe to plaintiff at the ſame rent, 
& and under the ſame covenants as were con- 
ce tained in the old leaſe, except the covenant 
& of renewal, which was to be omitted, but 
© the leaſe was to be made for 21 years only, 

| - for 


plainti 
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for though the covenant was general, that a 
« leaſe ſhould be granted for ſuch further term 
« of years as Mr. Hyde ſhould deſire, yet that 
« muſt have a reaſonable conſtruction.“ 


Thus it muſt appear from two reporters, both 
of acknowledged reputation, that Lord Chan- 
cellor MACCLESFIELD not only thought a 
covenant to renew under the ſame rents and 
covenants inſufficient, in itſelf, to intitle a leſſee 
to have a covenant of renewal inſerted in the 
new leaſe, but even that ſuch. a covenant, 
though aſſiſted by the very ſtrong ground for 
inferring an intent to have a perpetuity of leaſe 
from the expreſs requiſition to grant a further 
leaſe generally, or according to Mr. Melmoth's 


deſire, was not adequate to warrant the con- 
ſtruction of perpetual renewal 


Another caſe, upon this ſubje&, is one not 
hitherto printed, nor cited at the hearing of 
this cauſe : it is the caſe of Davis v. The Taylors 
Company : it was heard at the Ne in England, 

| before Sir Foſeph Fekyll, 25th March 1736. 


The caſe is reported in Mr. Melmoth's own 
| hand-writing :— | 


A leaſe was made by the defendant to the 
plaintiff's teſtator, of a houſe for 21 years; 
| there 


report, ſuch further leaſe as the leſſee ſhould 
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a there was a covenant, that the defendant ſhould 


at the end of the firſt ſeven years, upon the 


ſurrender of that leafe, make a new leaſe for 


the term of 21 years, at the ſame rent, and 
with the ſame covenants as were reſerved and 
covenanted in the old leaſe ; ; the bill was for a 
ſpecific performance of the covenant, and the 
queſtion was, if the covenant of renewal ſhould 
be inſerted in the new leaſe ?—The Maſter of 
the Rolls was of opinion, it ſhould not, there 
being no words to ſhew, that it was the inten. 


tion of the parties, that the leaſe ſhould be re. 


newed tories quoties, for that in effect would be 
to give the plaintiff a fee, and therefore decreed 
the defendant to make a new leaſe, but without 
the covenant for renewal. 


In the caſe of Furnival v. Crew, 3 Aik. dz, 


' another caſe upon this ſubject, Lord Harv. 


WICKE relies chiefly on the words indicating an 
intended perpetuity z nor was this all, for it 
was a part of the caſe before Lord HaRDwicks, 
that both the leaſes had been renewed and that 
each of the renewal leaſes contained the ſam 
covenant of renewal as was in the original 
leaſe. ; | 


The caſe of Rufell v. Darwin, 2 Bro. Cha, 
639, is an exprels determination againſt the 
13 
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In the caſe of Cook v. Booth, Coup. 819, Ford Bon NEL. 


MANSFIELD and the Judges WiLLEs and AsH- 
HURST almoſt expreſsly founded their opinion 
on the conduct of the parties in ſo often renew- 


ing. Lord MANSFIELD's reaſoning on the 


covenant was wholly this :—*< The parties have 
66 put their own conſtruction, for there have 
« been frequent renewals, and in all of them 
« the covenant of renewal has been uniformly 
« repeated, how then fhall the Court ſay the 
« contrary.” Mr. Juſtice WiLL£s's argument 


was to the ſame effect, for he obſerved, that the 
conduct of the parties ſeemed to difference this 


caſe from all others, and that he ſhould not 
think otherwiſe; that the caſe of Furnival v. 
Crew would be a ſufficient authority alone to de- 
termine the caſe, becauſe the additional words 


«and ſo to continue renewing from time to 


time“ were inſerted. Mr. Fuftice ASHHURsT 
alſo grounded himſelf upon the conduct of the 
parties, ſay ing, as there had been four ſucceſſive 
renewals, the leſſor himſelf had put his own 
conſtruction upon the covenant and therefore is 
bound by it. Indeed the opinion of Mr. Juſtice 
BULLER is not given in the ſame way, he being 


made to decide the caſe upon the authority of 


Bridges v. Hitchcock, as if that caſe had turned 
| merely 
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merely upon the words, under the ſame rents 
and covenants.” But there is no appearance 
of the learned Judges having maturely examin. 
ed that caſe, and it is evident from the report 
of the circumſtances attending that caſe, that 
excluſive of the words of the covenant, and of 


the further circumſtances of laying out 1800l. 


in buildings, and exclufive alſo of ſetting up a 


manufactory, the covenant of renewal was ſo 


expreſſed as to intitle the leſſee to ſuch further 


leaſe, as he ſhould require, that is, for any 


time long or ſhort, or to any extent in point of 
duration, that he might pleaſe to name, in all 
other reſpects, as he ſhould think fit, except as 
to the leſſee's rent and covenants (one of which 
was to prevent powder-mills, and other annoy- 
ances of lands of the leſſor not comprized in 
the leaſe) and which were not to be to the pre- 
judice of the leſſor. | 


The caſe of Rice v. Lord Dacre, 2 Bro. Cha. 


638, ſhews that the opinion of Lord THuxLow 
was direQly contrary to that contended for by 
the reſpondent, and that the party acquieſced 
under that opinion, and did not inſift on the 
inſertion of the covenant of renewal. 


Another precedent is Trition v. Foote, 2 Bro. 
Cha. 639, decreed by Lord TyurLow, C. 
13th July 1789, and for the * of the pre- 

ſent 
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ſent caſe, a brief in that cauſe has been in- 


0 ſpected. It aroſe on a leaſe of a meſſuage and 
5 about 245 acres of land, with the exception 
ove | and reſervation of timber, and of a right to en- 
nat ter for cutting timber, and ſome other excep- 
af tion, for 21 years, at a rent of 1321. a year 
ot. and 5l. for every acre of paſture ploughed, 
pa with a covenant to renew at the end of the 
o term, for the further term of ſeven years, 
* ſubject to the ſame rents, and purſuant 
ny to the ſame exceptions, covenants, reſerva- . 
vat tions, conditions, and agreements in all re- 
all ſpects, as were in the original leaſe, if the leſſee, 
18 his executors, adminiſtrators, or aſſigns, ſhall 


geb deſire the ſame, and previouſly give a notice 
of twelve months. The leſſee gave the proper 
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4M notice to renew, and tendered a renewal leaſe 

pre- for ſeven years, with the ſame covenant of re- 
newal and other covenants as were in the ori- 

| ginal leaſe. But the principal defendant who 

> BY was deviſee for life under the leſſor's will, re- 

5 {uſed to execute the tendered leaſe, in reſpe& 

dy of its containing a covenant of renewal, and 


executed and tendered a leaſe without that cove- 
nant. This the leſſee refuſed, and having done 


of the renewal covenant. At the hearing, the 
counſel for the plaintiff cited Bridges v. Hitch- 
cack, Cook v. Boah and Furnival v. Crew, and 
alſo the caſe of Rice v. Lord Dacre ; probably 

| the 


ſo, he brought his bill, to compel the inſertion 
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the latter caſe was cited to ſhew, that Lord 
TruRLow himſelf had ſo far hefitated, as to 
give the opportunity of trying the point at law, 
but it was all in vain, for his Lordſhip, ſeem. 
ingly without the leaſt difficulty, decreed a 
leaſe for ſeven years only, obſerving that he had 
not an idea, that the intention of the leſſor 
c was to renew the covenant of renewal, or 
& that it would be fo conſtrued in a Court of 
«© Equity.” Yet in this caſe there was not only 
the word reſervation in the covenant of renewal, 
as in the preſent caſe, but alſo the further 
words, © covenants, conditions, and agree- 
* ments in all reſpeQs” —all of which are here 
ms”: 3 


Another argument for the reſpondent is, that 
in the preſent caſe the covenant of renewal is 
not merely by the leſſor to renew, but includes 
a poſitive engagement by the leſſee to accept a 
renewal, and to pay a renewal fine; and that 
in the caſe of Furnival v. Crew, in which the co- 
venant was in this reſpect the ſame, Lord HR p- 


wick E founded himſelf very much upon the 


leſſees being ſo bound. But it is ſubmitted, 
that both the principle of this argument, and 
the authority of it wilt be found defective. 
The principle is, becauſe the renewal is not op- 
tional in the leſſee, but is peremptory upon 


| both parties, and becauſe a price is to be paid 


for 
* 
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. 4 
for the renewal, therefore the right of renewal 
is perpetual. If the queſtion were, whether the 


_ covenant of renewal was reaſonable as againſt 


the leſſor, it might properly weigh in the ſcale, 


that the covenant was equally peremptory againſt 
both parties to the leaſe. But the queſtion is 


not, whether the covenant of renewal is reaſon- 


able in its terms ; it is, what was meant by the 


parties to be the duration of the covenant, and 
ſurely it is a plain non-/equitur to ſay, that be- 
cauſe each party was equally bound by the co- 
venant of renewal, and a renewal fine of 4ol. 
for a new leaſe of 61 years was to be paid, 
therefore both parties meant that there ſhould 
be a renewal in perpetuity. Nor ought ſuch 
apparent inconclufiveneſs be adopted, as fair 
reaſoning, even though it ſhould be ſanctioned 
by the authority of Lord HARDwICk R. But 
in truth no ſuch ſanction can be ſhewn; all that 
Lord HaRDwicks faid in this reſpect, amount - 
ed only to a mode of oppoſing the objection of 
the unreaſonableneſs of a perpetual renewal, 


which in the caſe before him, was much relied 


upon. The great ground of his deciſion in 
Furnival v. Crew, was the ſpecial language for 
continuing the renewal from time to time. But 
in the preſent caſe no ſuch language can be 
found; on the contrary, there is a ſpecial lan- 
guage of ſuch an oppoſite tendency as in a 
manner forbids even the expeQation of all re- 

Vol. III. D d newal 
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newal beyond another immediate deed of 
leaſe. | 


This latitude of conſtruction contended for 
by the reſpondent being inſupportable, the caſe 
comes back to the legal meaning of the word, 
* reſervation”? which even upon a ſpecial de- 
murrer to a pleading could not imply a covenant 
for renewal. The definition and underſtanding 
of the word reer ation“ appears in Shep“. 
Touchſt. 77, and he ſupports his poſition by the 
beſt authorities in the law. *© Reſervation is a 
« clauſe in a deed, whereby the leflor doth re- 
« ſerve ſome new thing to himſelf out of that, 
« which he granted before.” Every word has 
ſterling weight :—it muſt be the er, who 
takes ſome new thing, and the proper words of 

reſervation are reddendo, ſolvendo, & e. So that 
in the preſent leaſe, the agreement to keep in 
repair, and not to transfer without licenſe are 
relerved to the landlord by the proper words of 
reſervations. It is the eflence of a reſervation, 
that it ſhall iſſue out of the thing granted, or it 
muſt be a retribution to the landlord for the 
thing granted. But if the grantee covenant to 
pay a ſum of money, that is no reſervation, 
but a covenant to pay money, a covenant to 
pay rent may be conſidered a reſervation, but a 
covenant to pay a ſum of money in the abſtract 
is not a: reſervation, , In Browning v. Beſtor, 
Pld 
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Plowd. 134, a leaſe was made by indenture and 
there were no words of reſervation, properly ſo 
called; but the tenant covenanted and granted 
to render and pay for the ſaid tenements every 
year during the term to the leſſor, &c. 


271. 3s. 4d. The queſtion was, whether- this 


rent ſo covenanted to be paid by the tenant, 
was a reſervation or barely a covenant ?—lt was 
the leaning of the Judges and ſo ſettled, that it 
amounted to a reſervation. But ſee what was 


the ground of this deciſion ; that this covenant 


being in a deed indented, the words were the 


words of both parties, and though ſpoken by 


the leſſee, they ſhould be conſtrued the words 
of the leſſor, by whom they would be moit 
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aptly ſpoken and as the ſum was to be paid, for 


the land, one came in lieu of the other. In 
Merrice v. Autrobus, Hardr. 225, A leaſe was 
made to the plaintiff and his wife rendering 
| gol. a year, and the plaintiff covenanted to pay 
over and above, a couple of capons yearly, 'or 
ſix ſhillings and eight pence in money. The 


Court was of opinion, that this was not a re- - 


ſervation, becauſe it was the covenant of. the 
huſband only, and if the: wife ſurvived, it 
would not bind her, and therefore it did-not 
amount to a reſervation. In Drake v. Munday, 
Cro, Car. 207, indented articles had been enter- 
ed into between landlord and tenant, that the 
latter ſhall have and enjoy a houſe and land for 
| " JS £ | ſix 
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ſix years, and the latter in conſideratione præmiſ. 


forum, covenants to pay an annual rent of gol. 
It was held that this amounted to a reſervation 
and came within the caſe of Browning v. Be/ton, 
in Ploꝛod.— Theſe caſes are all drawn together 


and the principle ſettled in 4 Bac. abr. Tit. 


Rent 3.41, and he lays it down, that a rent ſer- 
vice being ſomething in retribution for the land 
that paſſes, it muſt be reſerved by ſuch words 


as imply a return of ſomething, that was not 


in the grantor before, in lieu of the land given. 
A covenant to pay rent ſhall amount to a reſer- 
vation, being a retribution for the land, and 
the rent ſhall go to the heir and not belong to 
the executor. 


If theſe . be law, they eſtabliſn this, that 
it muſt not be an agreement to pay a ſum of 


money in groſs but by way of retribution, and 


by deed indented, which by conſtruction of 
law makes the covenant, the covenant of both 


| IR. 


Lonks: then at the preſent leaſe ;. there is a 

_ covenant to pay a fine, but it is peculiarly the 
covenant of the tenant and can by no poſſibility 

become the covenant of the landlord. It is not 

by way of retribution for the land, for he had 

already given the land for 61 years in conſide- 


ration of the annual rent of 10l. Then what 


Was 
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was the fine for? For a new intereſt which 
the tenant was to get after the expiration of the 
term, and therefore this very caſe is a happy in- 
ſtance to illuſtrate the law upon this ſubject, 
and ſhews that this covenant cannot amount to 


a reſervation. It is a price not for what the 


landlord gives, but for a new intereſt to the te- 


nant, and therefore to ſupport this decree, the 


. reſpondent ought to ſhew a caſe, where not 


only a new thing was reſerved to the landlord 
by way of retribution, but another new thing, 


for a new intereſt is given. 


If this technical diſcuſſion were applicable to 
the caſe, it would not bear out the reſpondent in 
the conſtruction contended for by him; but it 
is conceived to be utterly inapplicable, and 
therefore there is no ground to ſay, that this 
leaſe contains a covenant for perpetual renewal ; 


the intention of the parties is againſt the idea, 


and the legal meaning of the word cannot war- 
rant it. ; | 


| Beſides this covenant to pay a fine is not ſuch 


as runs with the land and ſo binds the affignee, 
5 Co. Spencer's caſe, To make an aſſignee ex- 


preſsly bound, a man muſt covenant for himſelf 
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and his afſigns. If the covenant extend to - 


thing in being and parcel of the thing demiſed, 
it binds the aſſignee, though not named, as a 
covenant 
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covenant to repair &c. But if the thing cove. 
nanted to be done be not in eſſe, though to be 
done upon the premiſes, the leſſee only is 
.. bound, unleſs he expreſsly covenants for his 
- aſſigns. But laſtly, although the aſſignee be 
named, if the thing be merely collateral, the 
aſſignee is not bound, as if he were to build 
upon land not demiſed, or to pay a ſum of 
money to the leflor, or a ſtranger. Now what 
is this caſe It is a covenant of the leſſee his 
heirs or aſſigns, not for any part of the thing 

demiſed, or in exiſtence at the time; but to 
pay a collateral ſum, and therefore this is not 
ſuch a covenant as will run with the land, nor 
bind the aſſignee, even though he be named. 
Therefore in every point of view in which this 
caſe can be conſidered, it is ſubmitted, that the 
fen ought to be reverſed; 

Mr. Attorney General and Mr. Duquery for 
. the: reſpondent. This leaſe was made in the 
year 1668, at which time this country was in a 
troubled ſtate ; it was ſhortly after the reſtora- 
tion of Charles II. when it was the object of 
every poſſeſſor of land to procure tenants to 
occupy and improve it, and when your Lord- 
ſhips conſider this leaſe and its ſeveral parts, 
you will ſee; that the dbject of the landlord was 
to induce the tenant to continue in the occu- 
bation of the ground :—evely indulgence was 


; allowed, 


their intention, that the leaſe ſhould continue 
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allowed, which could be granted to a tenant, and 


the landlord enters into a covenant, that if any 
' diſturbance ſhould ariſe, ſo as to diſtreſs the 


tenant in the payment of the rent, or the occu- 


pation of the farm, he was not to be called 
upon to pay his rent, though he ſtill continued 


tenant, and to have the benefit of the leaſe, 
whenever he could—which ſhews a deſire in the 


leſſor to induce the tenant by every poſlible 


means to continue in poſſeſſion. After this, 


there is certainly a covenant on the part of the 


tenant to keep the houſe in repair, and not to 


alien without licenſe, -from which it has been 
_ argued, that the parties looked upon the leaſe 


as one having a termination. But this argu- 
ment will have no weight, when it is conſiders 
ed, that there is no caſe, even where the inten- 


tion to grant a perpetuity is expreſſed, in which 
the leaſe does not contain covenants ſimilar to 


the preſent ; for though the parties agree, that 
the leaſe ſhall have perpetual continuance, yet 
in a variety of events, it may ceaſe:—there- 


fore the argument is perfectly futile, becauſe 


it goes to ſhew, that whenever theſe words oc- 
cur, the leaſe cannot be a perpetual leaſe, not- 
withſtanding, that the parties have expreſſed 


for ever. 
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Ihe queſtion therefore ariſes upon the cove- 


nant for renewal. It is admitted, that a term 


of 122 years was intended to be granted; the 


reverſion expectant upon the determination of 
that term could not be worth one ſhilling, and 


it cannot be ſuppoſed, that the leſſor looked to 


any advantage to his poſterity from ſuch a re- 


verſion. It was about the time this leaſe was 


made, that leaſes for lives renewable for ever 
were invented, and it has been ſtated, that the 
object of them was to procure ſettlers of eſtates 
and improvers of the country. 


Another material fact is, that at the time this 


leaſe Was made, the full improved rent was re- 


ſerved; Lord Inchiquin has admitted that in his 
anſwer. The tenant entered into poſſeſſion and 


enjoyed under this leafe until the expiration of 


61 years. The article of 1732 explains the 
original covenant. The iſſue of Lord Inchiquin 


would not be bound by that article alone, or 
the covenant for renewal contained in it, he be- 
ing under ſettlement at the time; but the arti 


cle is evidence to ſhew, what was canſidered to 


be the true intention of the covenant in the 


original leaſe, and where agreements are doubt- 
ful, the acts of the parties furniſh the beſt in- 
terpretation of them ; here is the a& of the 
party intereſted to give a conſtruQion oppoſite 


to that of a perpetuity; he inſerts a covenant in 


the 
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the article to renew as before, and that is done 
three years after payment of the fine, when he 
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had ample time to deliberate upon it. Moſt of 
the caſes. upon renewals have been determified . 


upon their particular circumſtances, and ſome- 
times upon particular words expreſſing what the 
intention was, or from which the intention 


might be inferred. In this caſe it appears, that 


the grandſon of the original leſſor * the 


lat renewable. 


There is one particular in which this caſe 


differs from all thoſe which have been cited; 


here is a ſum of money to be paid at the end of 


the term of 61 years; it is not a rent, but a 


ſum in groſs reſerved in addition to the rent, at- 
taching upon the land, and to be paid in all 


events. If a plain man were to read this cove- 


nant, by which a new leaſe was to be executed 
at the like rent and reſervations, would not 
common ſenſe tell him, that every thing reſerv- 
ed by the firſt leaſe was to be reſerved by the 


ſecond ?—The landlord prevails upon the tenant 


io take poſſeſſion in times of diſturbance, and 
avails himſelf of the benefit of ſo large a ſum 


as gol, for it is a large ſum in compariſon of the 


rent. Every word in the deed mult have effect, 
and ſome meaning muſt be given to the word 
reſervation, which is in.addition to the rent. If 
If the word do not apply to, and comprehend 

| the 
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1795. the fine of 40l. counſel for the appellant mul is, \ 
mow ſhew to what other part of the deed it can be bind 
Iscuiguin applied. In its original and technical ſenſe, it whe 

ey does not apply to clauſes of diſtreſs, or re-en. are 
E | try, but even if it did, there is not ſufficient in ber 
this deed to anſwer it, for the word is rc/eru. 8 
lions in the plural number. The payment «f 66 61 
the ſum of 40l. muſt then be reſerved at the m 
end of the term, and it becomes the conſide. 
ration of a renewal, to which upon payment of Tt 
the ſum, the tenant is intitled. | is a 
| | | the 1 
Many caſes have been quoted, but there 1; to re 
not one, which exaCtly reſembles this in its conſt 
great leading features. It is clear there was to vaile 
be a renewal, which was to take its ſhape and cont; 
form from the original leaſe, ſo that the land. WW Sum. 
lord would not perform his covenant at the e, ': 4 
piration of the leaſe of 1668 by a bare renew tende 
by of the term of 61 years, for he muſt do ſome. i dura? 
thing more, and it cannot be contended, that iſ "ers 
the original leaſe ſhall be adopted as to ſome and 
parts only and rejected as to others. It is agreed, Wl 7597s. 
that the rent muſt be the ſame, the term mull [rang 
be the ſame, and the reſervations mult be the ſervat 
- ſame. cale, 
| | well a 
But it is ſaid this fine of 40l. is not a reſer- * 
de 10! 


vation. If it be not, let the counſel ſhew what 
it is: —reſervation, in its large and true ſenſe, 
| | | is 
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is. whatever the lord upon parting with the land 
binds the tenant to return for the poſſeſſion, 
whether it be an annual ſum of money as rent, 
a return in kind, a ſum in groſs, or ſervices to 
be rendered, or ſpecific duties. Co. Lit. 47. a. 


mult 
in be 
ſe, it 
e el. 
ent in 


ſerva. « A reſervation is a thing not in e, but newly 
__ created, or reſerved out of the land or tene- 
it the ment demiſed. . 


nſide. 


ont of It is SORT that the right of diffraining 


is a reſervation; but that right is incident to 
the reverſion, and therefore there is no neceſſity 
to reſerve it in a leaſe, or any renewal. If the 


i 
ka conſtruction contended for by the appellant pre- 
was to vailed, the word © reſervations” could not 
pe and contain any thing but the rent ;—but that ar- 
> land- gument is refuted by the aurhority of Varner 
he ex: v. Agus, Noy, 109, where leſſee for years ſur- 
enen renders his intereſt by indenture rendering rent, 
) ſome Ml durante termino, and adjudged, that that is a good 


d, that reſervation, and that the leſſee may diſtrain for it, 
+ ſome and durante termino ſhall be conſtrued for all the 
agrecd, ears. And L:ttleton ſaid, a rent reſerved to a 
mis ſtranger, is not a rent, yet it is good as a re- 
pe the ! bervation. In 1 Leon. 269, Ferrand v. Ramſey's 
| caſe, a reſervation may be of a ſum in groſs as 
well as of rent. This caſe ſhews that a reſer- 
vation may be a perſonal duty rendered unto 
me lord, and ſtanding independant of the land. 


a reſer- 
ew what 
IE ſenſe, 

155 


It 
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32795 Tt has been faid that the aſſignee is not bound 
e by this covenant :—that is a ſingular aſſertion, 
lwcuigursx When af/igns are expreſsly named ;—the words 


reſerv 


vatior 


— are, that upon the expiration of ſaid term In 
ſaid Chriſtopher Burnell, his heirs and 4% . 00 pa; 
ſhall pay, &c.“ If a man come in as aſſignet, and / 
he mult take the land cum onere which the Plowe 
aſſignee had. If it were otherwiſe, how would « rer 
the caſe ſtand? By the original  contrad, * tlie 

_ Burnell, his heirs and aſſigns were bound to «lan 
Pay a fine at the end of 61 years; yet if he « ſpa 
aſſigned, he relieved the aflignee from the cove. Munc 

_ nant, which he, if he remained in poſſeſſion a per 

would be bound to perform. But it is unne- ſhoul 
ceſſary to enlarge upon this topic, for this i; and 
not the caſe of an aſſignee, for the perſon, who it an 

ſeeks the benefit of the covenant is the heir of bent, 


the. origine! leſſee. 


In Harrington v. be, Moore 459, Cre. Eli 
486, the caſe was this: Harrington entered in. 
to articles with Zy/e by which they covenant 


reſer- 


ed and agreed, that Fames Harrington doth let 

the lands for five years; provided always, that dur 
Wyſe ſhould pay to the plaintiff annually 120 ad t 
by equal portions. The queſtion was whether clear 
this proviſo were a good reſervation of tix 

rent, or a condition only, for that there were Nt 
not any words of . to pay it, nor an) wo 
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reſervation? and it was held to be a good reſer- 795 


20und 


rtion, vation. : | _ 
word: "23  Incugyi 
1 In Morrice v. Antrobus, the tenant covenanted ga 8 
An to pay a couple of capons in addition to the rent, 
guet, and Lord HaLE held it to be a reſervation.— 
6 hs Plawd. 134. © words of covenant and grant to 
1 « render and pay ſuch a ſum for the land have 
trad « the effect of reſerving or paying rent for the 
1d i; WY © and, and ſo the law will take them to be 
if be © ſpoken by the leffors.” And in Drake v. 
—_ Munday, Cro. Car. 207. it was held, that where 
8 a perſon covenanted by indenture, that another 
A ſhould have and enjoy a houſe for a certain term 
his h and another agreed to pay a ſum annually, 
\ who it amounted to a /eaſe, with a reſervation of 
eir ot rent, which went to the Heir. There was no 
controverſy, whether it was not a good reſer- 
| vation between the lord and the tenant, which 
EE is the diſtinction between the caſes: if this 
1 vere a conteſt between the heir of Lord Iuchi- 
a juin and the perſonal repreſentative, there might 
th let be ſome colour for the appellant's argument; 
__ but this caſe is between the heir of the leſſor, 
| 120]. and the heir of the leſſee, i in which caſe, it is a 
bethe clear reſervation. 
F the | | | | 
were The cafe of Tritton v. Foote, and the caſes 
* any there cited have been relied upon; but in the 
"eſer. tl lt ow nothing could be clearer, than the in- 


| tention | 


= 7 020 ea —— re „* 
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tention of the parties, not to continue the re. 
newal, for the firſt leaſe was for 21 years and 
the ſecond was for ſeven, ſo that it was demon. 
ſtrable the parties never meant to go further, 


reſerve 
that u 
be inſ 
83, / 
5 ſame 
In Raſſell v. Darwin, 3 Bro, Cha. 699. Lord | 
CAMDEN: did not conſider it a reſervation, be. 
cauſe it was perfectly optional in the tenant 
whether to renew or not. But here the lord cf 


the fee reſerved to himſelf in all events, a fine 
from the tenant, at the expiration of 61 years, Prot 
The amount of the fine makes no difference in he ic 
the caſe, for ſuppoſe it was 100 fold what it Mas 
is, the leſſor might compel payment.— Or had 1 
the value of lands diminiſhed, inſtead of having ny 
riſen, the lord would have had a juſt right 8 
to compel his tenant to adhere to the agree. ho 
whi 


ment on his part, by executing a renewal, ex- 
actly ſimilar to the original leaſe, and giving 
to the leſſor all the rights, he had reſerved by 1 
the firſt demiſe; and it is conceived, that the . B 
rights of the parties muſt be mutual, and that dou! 
the ſame Equity, which would be granted to duc] 
the leflor (if he were the plaintiff in the caule) 1 bret 
ought to be given to the tenant ſeeking for a Aj 


renewal. | ; | the 
4 lan, 

In Bridges v. Hitchcock, 1 Bro. P., C. 502. my 
there was a covenant to renew pon: the ſane il © 
rents and eovenants, and although no fine was dec 


reſerved, 


le re- 
8 and 
mon. 
er. 


Lord 
„ be. 
enant 
IId of 
a fine 
years, 
Ace in 
nat it 
r had 
aving 


right 


agree. 
I, ex- 
ziving 
ed by 
it the 
d that 
ed to 
caule) 
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502. 
ſune 


e was 
erved, 
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reſerved, the Court of Exchequer determined 
that under theſe words, the covenant ought to 
be inſerted. And in Furnival v. Crew, 3 Alk. 
83, Lord HarkDwicke determined upon the s 
ſame ground. Therefore having ſhewn, that 


| reſervation has the ſame effect as covenant, theſe 


two caſes are exprels authorities for the re- 
* 


Mr. Fuſtice Bol. LER puts the caſe of Cook v. 
Booth, Coup. 8 19, upon its true ground, when 
he founds it upon Bridges v. Hitchcock. Lord 
MANSFIELD and ASHHURST, J. ſay, the parties 
put the conſtruction upon the covenant by their 
own acts. —How many renewals will amount to 
à conſtruction? Here has been one renewal, 
which it is contended, ſhews the conſtruction 
which the parties put upon it. 


There is a remarkable circumſtance in Cook 
v. Booth; it ſeems there would have been no 
doubt in the caſe, if it had been from Ireland. 
Such caſes are rare in England; the doubt aroſe 
from the novelty of the © covenant and 
AsHHuRsT, J. regrets, that he is forced to 
the decifion, which appeared. hard againſt the 
landlord, there being no mutuality of conſide- 
ration. Here there is that mutuality; for the 
tenant is bound to pay a fine and therefore the 
decree ought to be affirmed. 
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Queſtionsto The CHAN OELLoR propoſed. the following 


the Judges. 


queſtions to the Judges :— 


Firſl. Whether the covenant by and be. 
tween the parties to the leaſe, dated 16th of 
October 1668, in the pleadings in this cauſe 


mentioned, that upon the expiration of the 


term of 61 years, granted by the ſaid leaſe, the 
leflee, his heirs, or aſſigns, ſhould then pay to 
the leffor, his heirs, or aſſigns, the juſt and full 
ſum of 40l. current money of England, as 2 
fine, amounts to a reſervation by the faid leaſe 
of the ſaid ſum of 40l. obligatory upon the 
leſſee in poſſeſſion to pay at the expiration of 


the ſaid term, as a fine, ta the leſſor, his beirs, 


, * executors, or aſſigns, at the like yearly rents 


or aſſigns, over and above the rent: reſerved 


and payable by the-faid leaſe ? 


Secondly. to, whether the ſaĩd covenant de. 
tween the faid parties, © that upon payment of 
the ſaid ſum as a fine, the leſſor, his heirs, 
or aſſigns ſhall paſs and perfect another im- 
% mediate' deed of leaſe: of 6 years more in 
«© due form of law, unto the leflee, his heirs, 


and 


wing 


be- 
th of 
cauſe 
| the 
> the 
ay to 
d full 
as 3 
| leaſe 
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on of 
heirs, 
erved 
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ic and reſervations, as in the ſaid deed indetited 
« and leaſe is agreed upon, wilt intitle the 


leſſor, his heirs, or aſſigns, to a like reſervation 
by ſuch other leaſe of 40l. as a fine; over and 
above the rent reſerved and payable by the ſaid 


\leaſe, obligatory upon the leſſee in poſſeſſion to 
pay, at the expiration of the ſaid ſecond term 
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for 61 years ſo covenanted by the leſſor to be 


e to the leſſee, his anne, or aihgns ? 


4 


7 birdly. If ſo, whether by the nc of che 
faid covenant, the leſſee in poſſeſſion, -/ upon 


payment of the ſaid ſum of 40l. by way of fine; 


to the leflor, his heirs, or aſſigns, at the expi- 


ration of the ſaid ſecond term of 61 years, over 


and above the reſerved. rent, will be intitled to 
demand another immediate deed of leaſe to be 
executed by the leſſor, his heirs, or aligns, for 
a ſimilar term of 61, years, at the like yearly 
rents and reſervations, and ſubject to the ſame 
clauſes, covenants and agreements, as are ex- 


preſſed e in the ſaid Waben en on_ 
Oftober, 1668 FD 


- #1 lib © | 596181 2 Y 
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1 Chief Baron. My Lock, 
am directed by my brethren, to acquaint your 
Lordfhips, that we anſwer the firſt queſtion in 
the negative. We are of opinion, that the co- 
venant to pay a fine, mentioned in the leaſe of 
1668, is not a reſervation. My Lords, I did 
find, that Shepherd, in his Touchſtone (a), de- 
fines a reſervation thus :—* a reſervation is a 
< clauſe of a deed, whereby the feoffor, donor, 
e leflor, grantor, &c. doth reſerve ſome new 
« thing to himſelf out of that which he grant- 
© ed before. And this doth, moſt commonly, 
e and properly fucceed the tenendum, and is 
e made by one, or more of theſe words, reddcn- 
% dum, reſervandum, ſolvendum, faciendum, or 
**:ſuch-like.”* And he further lays it down, that 
in every good reſervation, by which I preſume, 
he muſt mean, in every refervation, technically, 


and properly ſo called, theſe four things muſt 


always concur = iſt. it muſt be by apt 


_ words :z—2ly. it mult be of ſome other thing, 


« iſſuing, or coming out of the thing granted, 

< and not a part of the thing itſelf, nor of ſome- 

thing iſſuing out of another thing :—-3dly. it 
* muſt be of ſuch a thing whereunto the grantor 
may have reſort to diſtrain :—4qthly. it mult 
be made to one of the grantors and not to a 
* {tranger to the deed.” Examine the cove- 


(a) P. 77, 78. 


nant 
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nant, i in a queltion by theſe tales, it will be found 
to have hardly any one of them; compare it 
with theſe rules, apply them, _ it will not 
abide the teſt of the application, in any inſtance, 
except perhaps one. Firſt, it is not made by 
ſuch words, as create a technical reſervation ; 
nor is it made by words of covenant. . Second- 
ly, the fine does not come out of the grant; for 
the grant muſt be at an end, before the right 
to demand the fine can accrue. , The firſt grant 
is for 61 years; and after the expiration of that 
term, it is thus cavenanted ;—* if you pay me, 
5 alter the 61 years, 40l. as a fine, Iwill let you 
0 have my land for 61 years more.“ Therefore 


nothing was granted, but the term of 61 years, 
and out of that, it could not flow, becauſe it 
muſt be at an end, before the fine was demand: 
able. The third rule is, that it muſt be of ſuch 
a thing whereunto the grantor may have reſort 


becauſe he muſt be in poſſeſſion himſelf, before 
the tenant was to pay the ſine: the term muſt 
be at an end, and the former eſtate muſt be re- 
reſted i in the leſſor, before he could demand the 
fine ; and if he could diſtrain at all, he muſt 
lſtrain upon his own, poſſeſhon, The fourth 
is, that the reſervation muſt be made to the 
grantor, and not to a ſtranger :—here, it is true, 
the fine is not covenanted to be paid to z-ſtran- 

E e 2 N ger 3 


the fine does come out of thing granted; for 


to diſtrain Here the leſſor could not diſtrain, 
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ger; ; it is covenanted to be paid by the grantee 
of the firſt 61 years leaſe ; but the grant being 
ended, the maker of that leaſe is no longer 
leſſor, or grantor. 


I admit however, that there are many cove. 
nants which do operate as a reſervation, though 
they are not ſtrictly and technically ſuch: But 
I take the true rule to be, that where words, 
taken according to their technical meaning, do 
not create a legal reſervation, are notwith. 
ſtanding conſtrued to amount to a reſervation, 
it is always done with a view to advance the in. 
tent of the parties, but not to defeat, or deſtroy 
it. Many cafes might be put to this effect; but 
one claſs is this, where in an indenture, the 
leſſor, inſtead of referving rent, only inſerts & 
covenant, whereby the leſſee agrees to pay rent, 
there the words of the leſſee fhall be conſtrued 
to be the words of the leſſor, in order to ad- 


vance the intent of the parties; and in order 


to make theſe words, to pay a fine,” amount 
to a reſervation, it will be neceſſary to ſhew, 
that it was the manifeſt intent of the parties, 
that this covenant fhonld operate as a 
covenant for renewal. But in my appre- 


henſion, fo far as we are at liberty to ar: 
gue the intent from the covenant, it appears 
that nothing was further from their intent, than 
that this ſhould, be a covenant to renew fo! 
ever zit amounts to a renewal only und vi, 
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It is obſervable, that the whole of this deed is 
to be at an end, ſo far as it reſpeQs the term of 


61 years, before the parties think of entering 


into a covenant of renewal; and it is obſery- 
able, that the laſt covenant, for the payment of 
rent, in the grant, is introduced thus ;— 
« Laſtly, it is covenanted, and agreed upon, — 
Jafly, as if that were the laſt covenant in the 
leaſe, and ſo far as it is a leaſe, it is the laſt, 
but the deed does not ſtop there, but ſays, © it 
« js alſo further covenanted by and between the 


« ſaid parties, that upon the expiration of the 


« ſaid term of 61 years, the ſaid Chritopber 
« Burne/l, his heirs, or aſſigns ſhall then pay, 
« or cauſe to be paid unto the ſaid Earl, his 
« heirs, executors, or aſligns, the juſt and full 
current money in 
« England as a fine, and then upon the pay- 


„ ment of the ſaid ſum as a fine, the ſaid Earl 
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« of Inchiquin, his heirs, and aſſigns, ſhall paſs 


c and perfect another immediate deed of leaſe 
„of 61 years more in due form of law unto 
« the ſaid Chriftopher Burnell, his executors, 
a or aſſigns, at the yearly rent and reſervations, 
«as in this preſent deed indented, and leaſe is 
agreed upon,” Every word that relates to 


renewal ſeems to relate to one renewal, and one 
only. Another deed of leaſe,” I take to be 
ſynonimous to one deed of leaſe—and * ſixty- 
one years more,” I take to exclude any other 


leaſe 


— — 
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i Teaſe of ſixty- one years; : it is only one term of 
"xty- one e fo be added to the former. 


2424 


But it is enough his that there is no ma. 


-  Nifeſt, expreſs intention of the parties, that it 


ſhould be a leaſe for years, renewable for ever; 
for words, not technically amounting to a ic. 
ſervation,” are not to be ſo conſtrued, unleſs to 
effectuate a manifeſt intention, ſo that if there 
be no ſuch manifeft intention, theſe words, net 
operating as a technical refervation cannot be ſo 
conſtrued, and that 1 ſhall ſhew by the Caſes, 


— 


Fhick dy Veen ated. . 


. my Lords, in looking over theſe caſes, 
I cannot find one, where words, not creating 
a reſeryation technically, were held to amount 
to one, ' where that conſtruction was not ne- 


deſſary to effectuate the intent of the parties 


to ſecure the rights of the leſſor where the 
covenant; or proviſo was not for the payment, 
or performance of ſomething by way of retri- 
bution for the thing granted. Harrington v. 
Wiſe,” Noy, 91. The cafe was this ;—ihe 
plaintiff and defendant executed a deed, where- 
by it was covenanted, that James Harrington 


daoth let the ſaid” lands for and during five 
20 years, to begin at the feaſt of St. Michael 


next following provided always, that the 
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during the term, at the feaſts of St. Michael 
and the Annunciation, 1201. by equal portions.” 
This. proviſo was held to amount to a refer- 
vation ?—But why ?—Evidently to ſecure the 
rights of the leſſor, and becauſe the payment 
of the- money was a retribution for the thing 
granted. The ſame caſe is in Moore 456, & Cro. 
Elia. 486.—In Morrice v. Antrobus, a leaſe was 
made to a huſband and wife rendering rent, 


and the huſband covenanted to pay over and 


above, a couple of capons yearly :—This was 


held not to amount to a reſervation, becauſe 


both the leſſees did not join; that covenant 
would not bind the wife, if ſhe ſurvived her 


huſband, and therefore his | covenant did not 


amount to a reſervation. Otherwiſe, if both 
had covenanted. In Browning v. Beſton, Plow. 
134, a covenant to pay rent was held to 
be a reſervation :—lIt is not fo adjudged ex- 


preſsly by the Court, but it is ſo to be collected 


ſrom the caſe; and the ſame point is in 1 Re/. 
Rep. 80. But the caſe which goes moſt at 
large into this doctrine is in Cro. Car, 207. 
Drake v. Munday. That was an action againſt 
the leſſee; the executor declared upon indent- 
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had covenanted, that the defendant ſnould have 
and enjoy ſuch a houſe and land for ſix years, 
Et in confideratione præmiſſorum, the defendant 
covenanted to pay to the teſtator an annual rent 
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of ninety pounds. The leflee demurred, and 
it was held upon argument to amount to a re- 


ſervation, and that the rent belonged to the 


heir, and not to the executor ; and there was 


judgment for the lefſee.—Why was it ſo deter. 


mined ? Evidently becauſe the heir would 
have loſt the fruits of the tenure by a contrary 
determination, It was held to be a reſervation 
to effectuate the manifeſt intent of the parties, 
If it had been conſtrued, according to the ſtri& 
words, to be a covenant, what would þe the 
conſequence ?—that the rent, contrary to the 


intent of the parties, would have gone to the 


executor, a perſon to whom it was not intend. 
ed to be paid, for the rent was intended to be 


Paid to thoſe to whom the reverſion of the lands 
deſcended. 


Now in all theſe caſes, it is obſervable, that 
the reſervation, or what amounted to it, is out 
of the thing granted :—it is a retribution for 


the thing, and payable to the-grantor. But in 


the caſe in queſtion, the fine does not ifſue out 
of the thing granted; becauſe, as I before 
mentioned, the grant muſt be at an end.— 
It is no retribution for the thing granted; all 


the retribution ſtipulated for, was the rent, and 


performance of the covenants. The. fine, in- 
ſtead of being a retribution, is merely made 
the bafis for a new contract, and I ſhould add, 

; X that 
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ihat the fine i is not payable, nor the covenant 
performable, during the grant. 


However there are certain als which relate 


more immediately to this, as not being payable 


during the grant. Randall v. Scory, Cro. Car. 
313. That was an action of replevin, where 
the defendant avowed for an Heriot upon a leaſe 
made by indenture to Robert Chichefter, his 


| executors, and aſſigns, for 99 years, if the 


ſaid R. Chriſtopher, John Bellun, and James 
B:llun ſhould ſo long live, rendering rent; and 
rendering and paying after the death of the ſaid 
Robert Chicheſter, his executors and aſſigns, his, 
or their beſt beaſt for an Heriot; and becauſe 
R. Chichefter aſſigned this leaſe to the plaintiff, 
and after died, for non-payment of the heriot, 


the defendant diſtrained and avowed. The 


plaintiff demanded oyer, and the clauſe for the 


| beriot ran thus: —“ rendering and paying to the 


e leflor, his heirs and aſſigns, after the death 


* of the ſaid R. Chichefter, John Bellun, James 


* Bellun, and every of them, his or their beſt 


* beaſt in the name of an herio!, &c.” For 


this variance the plaintiff demurred, and the 
demurrer was allowed. But what does this 


caſe prove ?—Nothing directly bearing upon 


this point; and only this by inference, that a 
covenant to pay a ſum, or thing, at the end of 
the term, may be conſtrued to amount to a re- 
{ſervation 
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ſervation; but. ſtill I ſay it differs from the pre- 
ſent caſe in this leading and capital feature, that 
the Heriot is a retribution for the thing grant- 
ed, and according to the authority of Drake v. 
Munday, it would go to the heir, as one of the 
fruits of tenure, and therefore muſt be conſi- 
dered, though not payable. till the end of the 
term, as iſſuing out of the thing granted. 


In order to underſtand this caſe of the heri: 


| fully, i it may be neceſſary to conſider, what the 


caſe of heriot ſervice, was before the 12 Car. 2, 
when the feudal ſyſtem was aboliſhed, and all 
tenures were turned into free and common 
ſocage. Where the tenant held of the lord 
by ſervice, the inſtant the tenant died; the pro- 
perty of the beſt beaſt veſted in the lord, and 
he might ſeize it, or diſtrain for it, at his 


election: — But there though the tenant died, 


the tenure continued; and therefore it was not 
at all unreaſonable to ſay, that the lord might 
diſtrain for his Heriot, becauſe the tenure was a 
continuing tenure in the heir. However it has 


been doubted, whether in the caſe of the reſer- 


vation of an þeriot, it could be diſtrained for, 


after the expiration of the term. The caſe 


upon which the Judges divided is Oſborn v. 
Steward, 3 Mod. 2 30. That was the caſe of an 
beriot payable at the expiration of the term, 
and the queſtion was, . whether the beaſt of any 

perſon 
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re perſon upon the land could be diſtrained; the 12795 
hat Court divided equally; the caſe went to the Earl of 
nt- Exchequer Chamber, but what became of it ——_ 
2 V, there does not appear by the report. It is re- PuxnzLLs 
the markable however, that the caſe was deter- | 

nſi- mined in the 4 Jac. 2. when probably thoſe 

the ſtrict feudal notions had not left the minds of 

che Judges, who preſided. 

riot Another 5 was cited to ſupport the doc- 

the trine, that this covenant amounted to a reſer- 

„ 2. vation, 1 Ventr. 9. Anonimous. But it proves 

all nothing more than this :—If a leaſe be made 

non for years to 4. and another to commence after 

ord the firſt, if B. and C. ſhall ſo long live, reſerv- 

pro- ing 3l. for an heriot, after the death of B. and 

and G Kc. What i is the determination? — The 31. 

his muſt be paid; but it is not a reſervation, but 

ied, a ſum 1 in groſs; ; it could not be diſtrained for. 

not 

ight It did not amount to a referencion. becauſe 

219 2 it could not be diſtrained for. Page 91 of the 

has ſame book ſeems. to be an authority to the con- 

for. trary, ſo far as it goes. But both agree, that 

for, an beriot is not a reſervation, nor does it 

= Ny amount to one, until the new term com- 

- © mences. 

f an N 

rm, There remain only two caſes to be conſider- 

any ed, both! in my apprehenſion, of very doubtful 
rſon authority. 
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authority. Noy, 109. Warner v. Agus. Leflee 
for years gave all his intereſt to the leſſor by in- 
denture, rendering rent durante termino, and 
adjudged to be a reſervation, and that the leſſor 
might diſtrain for it, durante termino- that only 
corrects the general expreſſion, which ſays, 
that rent is always incident to the reverſion. — 
There he gave back all, of courſe, had no re- 
verſion ; notwithſtanding which the Court dif. 


penſed with the rigid conſtruction, and held it 


to amount to a reſervation, in order to ſecure 
that rent, which the leflee had ſtipulated to pay, 
and in order to effeduate the manifeſt intent of 
the parties. Gn 


But I prefume, that caſe was cited for the 
extraordinary ſaying in it, which is not ſupport- 
ed by any authority, Littleton is made to ſay, 
after the judgment, that rent reſerved to a 
ſtranger, is not a rent, yet is good as a reſer- 
vation —contrary to the authorities I have 
ftated—contrary to Co. Lit. and every authority 
1 have had the good fortune to meet with; for 


before that, I always conſidered, that a reſer. 


vation to a ſtranger was void. 


The only remaining caſe is a blind one in 
1 Leon. 269, Ferrand and Ramſey's caſe which 
ſeems in ſome degree to prop up the other; for 
it is there determined, that a ſum of money re- 
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ſerved to a ſtranger, was a ſum in groſs, and as 
ſuch was a good reſervation—that is equally 


contrary to authority. But this is to be found lug 
in both caſes, that whether it was a reſervation, Benet. 


or not, it was a retribution for the thing grant- 


ed; therefore they are diſtinguiſhable from the 


preſent caſe; here it is not a retribution, but a 
conſideration for a new contract, and before it 
becomes payable the relation between landlord 
and tenant is deſtroyed; the term muſt ex- 
pire: the 61 years muſt be gone; the right to 
the fine does not grow out of the term. 


It has been aſked, if the word, reſervations, 
which is in the plural number, does not go to 


the fine, to what does it go ?—In my apprehen- 


fon, the anſwer is obvious ;—1t refers to the 
rent of jol. a year. But that is not the only 
rent to which it may be referred, for there are 
others—there are patent-rents, and quit-rents, 
which are reſerved equally with the other. So 
that here is matter, which fully anſwers the 


word reſervations in the plural number, and it 
is doing great violence to the expreſſion to ap- 


ply it to the payment of the fine, or the cove- 
nant to pay a fine, not to effectuate what we 
conceive to be the manifeſt intent of the parties, 
but to give a conſtructive right of renewal to 
the end of time. 5 


Therefore 
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Therefore upon the whole, we are of opinion, 
that t the covenant in the leaſe to pay a fine does 


not amount to a reſervation obligatory upon 


the leſſee to pay. 


Two other queſtions are propoſed ; but they 
are put to us, ſuppoſing we ſhould anſwer the 


firſt queſtion j in the affirmative; they ariſe out 


of the poſition i in the firſt, but having anſyer- 
ed that i in the negative, it becomes unneceſſary 
to anſwer the ſecond, or the third. 


Lord CHANCELLOR. I ſhall not trouble 
our Lordlhips at any length upon this caſe.— 
þ there had been any difference of opinion be- 


' tween the Judges, I ſhould have held it my 


duty to ſtate the grounds of the conſtruction, 
which I put upon the covenant in making the 
decree. 1 perfectiy agree, that unleſs this 
covenant does of neceſſity amount to a reler- 
vation of ſo much which the tenant 1s bound to 
Pay, that it never can hear the conſtruction, 
which I put upon | it And after the opinion 
which has been f given, 1 for one ſhould be ſorry 
to ſuppole, that any ſuch neceſſary ! interpreta- 
tion ariſes from it, and : agree that the decree 
cannot ſtand. Therefore without detaining 


your Lordſhips, I Ati that the decree be re- 


verſed. 
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reſpondent's bill be diſmiſſed. . 


verſed. 
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MEMORANDA. 


Thurſday January 20, 1796. 


The Right Hon. Joan Viſcount Firz- 
G1BBoN, Lord High Chancellor of Ireland, 
having been by Letters Patent, dated the 12th 
day of June, in the 35th year of King Geo. z. 
created Earl of CLARR, this day delivered his 
writ of ſummons, and took the oaths and 
made and ſubſcribed the declaration purſuant 
to the ſtatutes. 


BARRY YELVERToON, Eſq. Chief Baron of 
the Court of Exchequer, having been by Letters 
Patent, dated the 15th day of Fune, in the 
35 Geo. 3. created Lord YELVERTON, Baron 
of Avonmore in the county of Cork, this day 
delivered his writ of ſummons, and took che 


oaths and made and ſubſcribed the declaration 
purſuant to the ſtatutes. 
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Eſq. Profeſſor of the Practice of 


Queen's College of Phyſi- 


JOHN WILLIAM BOYTON, . 


Esd. Profeſſor of the Inſtitutes 
of Medecine, Stephen Dickſon, 


Medecine, and Edmond Cullen, 
Eſq. Profeſſor of Materia Medica | 
and Pharmacy, and alſo of Na- 
tural Hiſtory, King's Profeſſors 
in Dublin, and William Gorman, 
Efq, ſole executor of William 
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Brereton, Eſq. deceaſed, late 
Profeſſor of the PraQtice of 
Medecine on the fame founda- - 


Tue PRESIDENT and FEL- 


LOWS of the King and 


tians Ireland. 


February 8th, 1996. 
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| AN act of parliament was paſſed, 15 Geo. 2. 
intitled “ an act for vacating the office of 
King's Profeſſor of Phyſic in Dublin, upon the 
death, or ſurrender of the preſent King's Pro- 
feſſor; and for ereQting three Profeſſorſhips of 
Phyſic in the ſaid city, inſtead thereof.“ This 


act 


Reſpondents. 


1796 


— 
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act recited, that Sir Patrick Dunn, Knight, de. 
ceaſed, by his laſt will and teſtament, 16th 
Nevember 1711, did, among other things, de- 
viſe all the remainder of his real and perſonal 
eſtate, therein mentioned, after the determi. 
nation of the deviſe to his wife, to truſtees, un- 
til there ſhould be eſtabliſhed in the College of 
Phyſicians, Dublin, a Profeſſorſhip of Phyſic, 
according to. certain rules and regulations laid 
down by him in a certain inſtrument in writ- 
ing, then to convey ſaid eſtate to the College 
of Phyſicians in ſuch a manner as to anſwer 
the purpoſes expreſſed in ſaid inſtrument. 


After ſeveral other recitals, the act veſted 
the eſtates of Sir Patrick Dunn in the Preſident 
and Fellows of the King and Queen's College 
of Phyſicians in Ireland, to be applied after the 
death of Dame Mary Dunn, and Doctor Jane, 
Grattan, to the maintenance of three Profeſlors, 
namely, one of the Theory and Practice of 
Phyſic, one of Surgery and Midwifery, and one 


of Ancient and Modern Pharmacy and the 
Materia Medica. 


Shortly after the paſſing of this act, Dame 
Mary Dunn, and Dr. James Grattan died, and 
thereupon Henry Quin, Eſq. Nathaniel Barry, 
Eſq. (afterwards created a Baronet) and Con- 
fRantine Barber, Eſq. were elected to the yo 

ro- 
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de- Profeſſorſhips, and continued to receive each of 1796 
5th them one third of the-rents and profits of the. 3 
de- real and perſonal eſtates of the ſaid Sir Patrick again 
nal Dunn, until the times of their reſpective deaths. 2 
mi — 
un- Another act of parliament was paſſed, 25 
of Geo. 3; intitled “ an act for eſtabliſhing a com- 
lic, plete ſchool of Phyſic in this kingdom,” recit- 
aid ing the former act, and further reciting, that 
rit. the Preſident and Fellows of the King and: 
ege Queen's College of Phyſicians in Ireland, with 
Wer the conſent of Sir N. Parry and Henry Quin, 
the ſurviving Profeſſors, had petitioned the 
Houſe of Commons, ſetting forth, that various 
ted difficulties had ariſen in carrying the former 
lent act into execution, and that it appeared to the 
ege petitioners, that it was neceſſary the ſaid act 
the ſhould be altered and amended and that ſuch 
2 Profeſſors ſhould be eſtabliſhed in the place of 
ors, the three Profeſſors, as ſhould teach the branches 
> of of Phyſic therein mentioned, with Clinical 
one Lectures, and that the mode of election and the 
the time and manner of lectures ſhould be changed; 
| and further ſetting forth, that Con/tantine Barber, 
Profeſſor of Pharmacy and Materia Medica had 
ame died, 13th March 1783, —and further reciting, 
and that Sir N. Barry had lately died, and alſo re- 
ry, citing, that the rents and profits of the real 
Con. and perſonal eſtate had conſiderably encreaſed, 
hree and then amounted to the ſum of 9261. 8s. 8d. 
Pro- 
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and that there was a ſufficient fund for provid- 


ing competent ſalaries for a greater number of 


Profeſſors, and that the eftabliſhment of a com- 


' plete ſchool of Phyſic would be of great public 


advantage — 


After theſe recitals,. it was enacted, that ſo 
much of the former act as related to the num- 
ber of Profeſſors, the mode of election, the 
tenure of the Profeſſors, the time and manner 
of lecturing be repealed, and that inſtead of 
three Profeſſors, the OR ſhould be eſta- 
bliſhed :— | 


A Profeſſor of the Inſtitutes of Medecine f 


: a Profeflor of the Practice of Medecine; a 


Profeſſor of Materia Medica and Pharmacy, 
and a Profeſſor of Natural Hiſtory. 


It was alſo enacted, that it ſhould be lawful 


for the Preſident and Fellows of the College of 


Phyſicians, when they | ſhould think proper, 
and the funds would permit, to add a Profeſſor 
of Midwifery, which Profeſſors ſhould be called 
* The King's Profeſſors, on the foundation of 
Sir Patrick Dunn,“ and ſhould have perpetual 


_ continuance and ſucceſſion, and ſhould be eleQ- 
ed in manner and form therein mentioned, and 


that it ſhould be lawful for the Preſident and 
Fellows, whenever they ſhould find the ſame 


x 


expedient, 


nt, 
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expedient, to direct, that any of the ſaid 
branches ſhould be taught by the ſame Pro- 
feſſors, with a proviſo, that ſuch Profeſſor, by 
whom more than one branch ſhould be taught, 
ſnould not therefore receive more than the 
yearly ſum of 1ool. 


And it was enacted, that the ſaid King's 
Profeſſors, during the life of Henry Quin, 


ſhould be ſupported by a rateable diſtribution 


among them of that part and proportion of the 


eſtate of the late Sir Patrick Dunn, to which 
the late Conſtantine Barber and Sir N. Barry 


were, during their lives, intitled, and that 
whenever, by the death of Henry £uin, or by 
any other means, the clear rents and profits of 
the ſaid real and perſonal eſtate ſhould be ſuf- 
ficient for that purpoſe, then each Profeſſor 
ſhould receive a proportionable increaſe of 


ſalary, not exceeding in the whole to any one 
Profeſſor, whether he ſhould hold one Profeſſor- 


ſhip or more, the ſum of 100l. 


It was alſo enacted, that whenever there ſhould 
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be a ſurplus, after payment of the yearly ſala- 


Ties, it ſhould be applied to the ſupport of 
Clinical Lectures, to 'purchaſe medical books 


for the uſe of the Students, and ſuch other pu- 


poles as might be thought conducive to the 
ſucceſs of medical inſtruction. 
By 
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By this act the tenure of the King's Pro. 


feſſors was limited to ſeven years, inſtead of 
for life, and the King's Profeſſors, and the 
Univerſity Profeſſors were directed in turn to, 
give Clinical Lectures, in ſuch Hoſpital in 
Dublin, as they ſhould think moſt convenient, 


until an Hoſpital ſhould be provided for the 


purpoſe, 


Aſter the paſſing of this act, a public adver. 
tiſement was inſerted in the Dublin and London 


_ Gazettes, reciting the eſtabliſhment of the 


Profeſſors, and referring to the ſtatute, and 


. ſtating, that an election would be held at a 


time and place then ſpecified, for three King's 
Proſeſſors, on the foundation of Sir Patrick 
Dunn, and it was ſpecified, that the Profeſſors 
would among other emoluments, be intitled to 
100l. per ann, 


An election was held purſuant to this notice 
on the 21ſt of March 1186, when the appellant 
Stephen | Dickſon, was appointed King's Pro- 
feflor of the Inſtitutes of Medecine ; Edward 


Brereton, was appointed Profeſſor of the 


Practice of Medecine, and Edmond Cullen, was 
appointed King's Profeflor of the Materia 
Medica, Pharmacy, and alſo Profeſſor of 


Natural Hiſtory. 
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Edward Brereton died in December 1591, 
having duly made his will, and appointed the 
appellant, William Gorman, his executor. 


On the 25th of March 1792, the appellant, 
Stephen Dickſon, was elected Profeſſor of the 
Practice of Medecine, having previouſly re- 
ſigned the Profeſſorſhip of the Inſtitutes, to 
which the appellant, John William Boyton was 
afterwards elected. Previous to theſe elections, 


ſimilar notices of the ſalaries. intended to be 


paid were given as * the former. 


The appellant Edmond Cullen's Profeſſorchip 
having ended by the expiration of the term of 
ſeven years, he was on 21ſt March 1793, re- 
elected to the ſame office. The appellants be- 
ing thus elected, performed their reſpective du- 
ties and received their annual ſalaries of 10ol. 


each, but in the year 1788 they ſet up a claim, 


by which they contended they were intitled to 
be ſupported by a rateable diſtribution among 


them reſpectively of that part and proportion of 


the eſtate of Sir Patrick Dunn, to which Con- 
Aantine Barber and Sir N. Barry were during 
their lives, intitled, as their ſalaries. 


Opinions of counſel were taken upon the 
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was done, and upon the death of Henry Quin, 
11th 
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11th February 1791, the appellants again reviy. 
ed their claim, with the addition of a propor. 
tionable increaſe of ſalary, not exceeding to 
any one of them, whether holding one, or 
more Profeſſorſhips, the yearly ſum of 100. 


In the 31 Geo. 3. another act of parliament 


paſſed, intitled “ an act to explain and amend 


an act, intitled an act for eſtabliſhing a com- 
plete ſchool of Phyſic in this kingdom,” where. 
by after reciting, that an annual ſurplus of the 
funds of the late Sir Patrick Dunn applicable 
to the ſupport of the School of Phyſic, after 
payment of the annual ſalaries and other 
chatges, remained unapplied to the amount of 
Sool. yearly or thereabouts, it was enacted, 
that it ſhould be lawful for the Preſident and 
College of Phyſicians to diſburſe ſuch part of 
the ſaid ſurplus as ſhould annually ariſe out of 
the ſaid Sir Patrick Dunn's real and perſonal 
eſtates, as might be found neceſſary for paying 
the rent of a houſe, and providing Medecines, 


and pfrocuring Aſſiſtants, and for the other 


purpoſes. neceſſary for carrying on Clinical Lec- 
tures, which the ſeveral Profeſſors were requir- 
ed to give without any further allowance for the 
ſame out of the rents and profits, their yearly 
falaries of 100]. each excepted. 9 


The 


The 
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The appellants ſtill continuing their claims 
and meeting a refuſal from the Preſident and 
College, filed their bill in the Court of Chancery 
on the 23d of January 1945, praying to have 


their rights under the before-mentioned ſeveral 
acts of parliament eſtabliſhed, and to be de- 
creed, according to their reſpective titles, from 
their reſpective periods of election, to a rate- 
able diſtribution amongſt them, of that part of 
Sir Patrick Dunn's eſtate, to which Dr. Barber 
and Sir N. Barry were, during their lives in- 
titled, and fince the death of Dr. Quin, to the 
increaſed ſalary provided for them by ſtat. 25 
Geo. 3. and that the ſurplus, remaining in the 
hands of the College, after allowing for the 
ſums already expended for the ſupport of 
Clinical Lectures, might be diſtributed amongſt 


the appellants, according to their reſpective in- 
tereſts. 


The reſpondents filed their anſwer on the 
21ſt of Apgil 1795, conteſting the right of the 


| appellants, and the cauſe was heard upon bill 


and anſwer, the 8th and 1 ith days of May 1795, 
when the Lord CHANCELLOR was pleaſed to 
diſmiſs the bill. . 


The appeal was brought to reverſe this de- 
eree. 


Mr. 
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Lord Clare. 


Decree. 
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1796 Mr. Bur ſton and Mr. Saurin, for the appel. 
S lants. The College of Phyſicians contend, 
BoyTo 

91 that under the true conſtruction of the ſtat. 2; 
Seo, 3. each Profeſſor is intitled, either during 
Par s1Ct- 


ANS. 


proviſions. 


the life of Dr. Quin, or any other, to no more 
than a ſalary of 100l. But the Profeſſors ſu. 
mit, that under the 5th ſeQion, they were in. 
titled, during the life time of Dr. Quin ton 
rateable diſtribution of two thirds of Sir Patric 
Dunn's eſtate, let it amount to what it might, 
that the additional falary in the 6th ſeQion i; 
only an increaſe, in caſe the College ſhould 
think the ſalary not ſufficient, but it is provid. 
ed, that ſuch increaſe ſhall not exceed 100. 
The 6th ſection does not ſpeak of an origina, 
but an increaſed ſalary, ſomething to be added 
to the original ſalary, 


The ſtatute provides, that inſtead of three 
Profeſlor ſhips (which had formerly exiſted) 
there ſhould henceforward be four—not four 
Profeſſors, but Profeſſorſhips, becauſe the ſuc- 
ceeding clauſe provides, that in the diſcretion 
of the College, two Profeſſorſhips might be 
united in one perſon. They are then madea 
corporate body, and endowed with adequate 
The ſtatute had recited, that Sir 


N. Barry and C. Barber, who.had been two of 
the three original Profeſſors, were dead, ſo 
that the two thirds of the eſtate, which they 

had 
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had enjoyed, remained to be diſpoſed : the ſta- 


tute then enacts, that the new Profeſſors ſhall 
be maintained by a rateable diſtribution among 
them of theſe two thirds. Nothing can be 


| more explicit, than the act is in this reſpect, 


and the only doubt, which can ariſe is from the 
word rateable. But that muſt mean, that the 


wo thirds of the eſtate ſhall be divided among 


the Profeſſors in proportion to the number of 
Profefſorſhips, which they might exerciſe, and 
then as it follows the clauſe enabling one per- 
ſon to hold two Profeſſorſhips the only difficulty 
will be removed, upon conſtruing it to be, that 
the two thirds ſhould be divided in proportion 
to the Profeſſorſhips which they held. It could 
not mean to abridge the fund in any event, but 


related merely to the different ſhares of that 


fund, which each Profeſſor was to take. 


If the act of parliament contained no other 


clauſe with regard to the endowment of this 


body than the 5th ſection, a plainer proviſion 
could not have been made. | 


It is to be enquired then, whether there be 
any clauſe conveying a different meaning. The 


4th ſection, which follows the one enabling the 


College to give two Profeflorſhips to one perſon, 
by way of anticipation, provides, that he ſhall 


not receive a greater ſalary, than the yearly - 
ſum 
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ſum therein after mentioned.” This can be 
conſtrued only to exclude the profeſſors from 
receiving a greater increaſe or additional ſalary 
than 100l.— for the next ſection never makes uſe 
of the word ſalary at all; it provides a fund out 
of which the Profeſſors are to be ſupported, 
therefore this ſe&ion, ſpeaking of a * ſalary 
therein after mentioned,“ mult be referred, not 
to the 5th ſedtion, but the 6th in which both 
the words, ſalary and proviſion of 1ool. a year 
are to be found. The legiſlature having thus 


| appropriated the whole fund and having by the 


5th ſection diſpoſed of what remained after 
Quin's third, and not conceiving the ſupport 
to be adequate, it looked to a future event, 
vpon which the fund would riſe, namely, the 
death of Quin, when it provides, that the ſame 
Profeſſors ſhall receive a proportionable increaſe 
of ſalary, not exceeding 100l. 


There does not appear to be any difficulty i in 
giving efficacy to this ſection, nor in connect 
ing it with the 4th which evidently refers to it, 
becauſe the increaſe of ſalary which follows the 


verb is evidently the ſubſtantive to this parti 


ciple, © not exceeding.” — What ſhall not ex- 
ceed ?—The increaſe of falary, which they are 
to receive upon the death of Quin, 


This 


titled 


parli 
lege 
whic 


endc 
ing 

look 
liam 
men 


this 


n be 
from 
alary 
es ule 
d out 
ted, 
alary 
, Not 
both 
year 
thus 
y the 
after 
pport 
vent, 
, the 
ſame 
reale 


Ity in 
neCt- 
to it, 
s the 
parti 
t X- 
y are 


This 


Cales in Parliament. 


This conſtruction renders the act plain and 


ſays, no word ſhall be uſeleſs, and if any other 
be allowed, it will defeat the operation of, and 


| be contrary to the proviſion in the 5th ſection, 


expreſsly enacted, which would be contrary to 
all ſound rules of conſtruing ads of parliament, 


It was argued below, that the Profeſſors were 


elected under a notice, declaring to them, that 


the ſalary was only 100l. But if they be in- 
titled to a certain proviſion under the a& of 
parliament, it is not in the power of the Col- 
lege to diminiſh, or take away that proviſion, 
which the legiſlature has declared ſhall be the 
endowment of this corporate body. Men offer- 


ing themſelves as candidates were bound to 


look, not at the notice, but the act of par- 
liament, which holds out to foreigners emolu- 
ments, which might induce them to come to 
this country. | 


It is objected, that there has been an ac- 
quieſcence on the part of the appellants. An 
achuieſcence to deveſt a right given by act of 
parliament ought to be very ſtrong. But there 


is nothing before the Houſe. to ſhew a relin- 


quiſnment. It appears from the anſwer, that 
in 1786 and 1787, the arrears of the one third 
Payable to Barber had alone been applied to 

Clinical 
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Clinical Lectures; that fund was appropriated 
by the 25 Geo. 3. and being exhauſted, the ap. 
pellants propoſed, that a portion of the arrears 
due to them and even of their ſalaries ſhould be 
allotted to thoſe lectures and it is now made 
an argument againſt the appellants, that from 
their zeal in their-profeſſion and wiſh to pro- 
mote ſtudy, they voluntarily allotted arrears 
due to them and a portion of their accruing 
falary to the ſupport of Clinical Lectures. They 
have endeavoured for a long time, to acquire 
their right by amicable negociation, and it was 
not until every other mode had failed, that 
they reſorted to hoſtile meaſures. They took 
advice from day to day, that advice was ſub- 


| mitted to the examination of the College, who 


determined not to act without the direction of a 


Court of Equity. 


An additional argument in favour of the 
conſtruction contended for by the appellants 
may be derived from this circumſtance :—The 
ſtatute is converſant ſolely about the property 
of Sir Patrick Dunn, who has diſpoſed of it by 
his will and had an abſolute right ſo to do: He 
by his will appropriated his property /ole/y to 
the maintenance of Profeſſors, who were to 
give inſtructions in the ſcience of Medecine. 
A will conformable to the rules of law ſhould 
be held. inviolate, and an act of parliament 
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ted ſhould not be ſo conſtrued as to work an injury 1796 
ap- or wrong in contradiction to ſuch a will. The Bovren 
ars ſtatute 25 Geo. 3. though it adds one Profeſſor- r e 
| be ſhip, pays implicit obedience to that will, and 3 
ade appropriates the whole fund to the maintenance . 
om of the Profeſſors. 80 that the new inſtitution, 

ro- however laudable, cannot be carried into effect, 

Ars to the injury of individuals, who have veſted 

ing rights. 

hey N 

uire The next objection, which was urged, aroſe 

was from the 31 Geo. 3. That act, though it af- 

that fects to explain and amend the 25 Geo. 3. does 

ook not by any expreſſion, alter any part, or reject 

[ub- the endowment already eſtabliſhed. It recites, 

who that there was an overplus of bool. yearly 

of a which certainly is incompatible with the con- 

ſtruction which the appellants make. But ſup- 
poſe it to be ſo, the utmoſt which it can amount 

the to, would be to repeal by implication the' 25 

ants Geo, 3- and then they would be clearly intitled 

The from the day of their election to the enacting 

erty of that ſtatute. But how is it poſſible, by a 

t dy recital to conſtrue away the expreſs words of 

He an act of parliament ? In 10 Mod. 118, it is ſaid, 
y to arguendo, that repeals by implication are dviſ. 
e to favoured by law; never allowed of, but where 
ine. the inconſiſtency ond repugnancy is plain, glar- 
ould Ing and unavoidable. For theſe repeals carry 
we te with them a tacit t reflection upon the le- 
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1796 giflators, that they ſhould ignorantly, and with. 
> out knowing it, make one act repugnant to 
a and inconſiſtent with another; and ſuch repealz 
of have been ever interpreted ſo as to repeal 
Furuct- little of the precedent law as is poſſible.“ There 
is no inſtance of a recital repealing an act. I 

the preſent caſe it is a miſ. reciial and cannot hy 

any rule of conſtruction be deemed to depriye 

the Profeſſors of their rights veſted under 


former acts of parliament, 


© rae, 


CCC eeaedeochmedog — — 


R. rrank- The counſel for the reſpondents were not 
| W.C.Plun- Called upon, The reaſons annexed to the 
| 1 printed caſe in ſupport of the decree were 
A theſe. Fir/t. The act 25 Geo. 3. in its 2d and 
| | 6th ſections expreſsly provides, that no pro- 
feſſor to be elected under the ſaid act, whether 
he ſhall hold one or more profeſſorſhip, or pro- 
feſſorſhips ſhall receive a Seater annual ſalary 
than 10ol. 


Secondly. The ſuppoſed ambiguity arifing 
from the 5th ſection of the act, is fully explain. 
ed by the circumſtance of the death of Sir N. 
Barry baving happened between the firſt plan 
and the paſſing of the act, and not having been 

| ſufficiently adverted to in new modelling the 
original draft thereof. 


Thirdly: The appellants, Doctors Cullen, 
Dickſon and Boyton, and the deceaſed Doctor 
Breretat 
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Brereton were elected to their preſent Profeffor- 
ſhips, with expreſs fotice, that their ſalaries 


| were to be only tool. per annum, which with the 


emoluments ariſing from their pupils is a very 
liberal allowance. And they have concurred 
with the College of Phyficians in allocating the 


funds of Sir Patrick Dunn to purpoſes totally 


inconſiſtent with their preſent claim. 


Fifthly. The eftabliſhment of an Hoſpital 


for Clinical Lectures is propoſed in the ſeveral | 
acts of parliament relative to the College of 


Phyſicians, and is one of the principal objects 


of the School of Phyſic, and if the appellants 


were allowed, according to their preſent claim, 
to receive two thirds of the annual increaſe of 
Sir Patrick Dunn's eſtates, there would remain 
tor the purpoſes above-mentioned only one third 


of the funds, a ſum altogether inadequate to 


the eſtabliſhment of a Clinical Hoſpital, which 
the reſpondents conceive to be an object of 
great importance, not only as an uſeful charity, 
but as affording the moſt complete means of 
effectual and practical inſtruction in the art of 
medecine. _ | 
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Lord CHANCELLoR, My Lords, this ſuit, 
which was inſtituted in the Court of Chancery 
by the appellants, ſtruck me at the hearing, to 
be the moſt ungracious attempt, not to beſtow 
an harſher epithet upon it, that ever was made 
by four profeſſional men, members of a medical 
eſtabliſhment, which they ſeek by their preſent 

claims, in effect, to ſubvert. 


It appears, that in 1785 a petition was pre- 
ſented to the Houſe of Commons by the Pre- 
ſident and Fellows of the College of Phyſicians, 
of which theſe gentlemen are members, and [ 
am pretty certain were members at the time, 
ſetting forth that it was neceſſary, for the ad- 
vancement of their profeſſion, to eſtabliſh a 
complete School of Phyſic in Ireland, and pray- 
ing that the medical foundation of Sir Patrick 
Dunn, might with the conſent of the then ſur- 
viving profeſſors, be new modelled by act of 
parliament, that new profeſſorſnips might be 
inſtituted, and Clinical LeQures founded, as 
eſſentially neceſſary to the exiſtence of a com- 


plete School of Phyſic, and of conſequence co 453 
the advancement of the Faculty of Medecine in var] 
this country. | hs 


Accordingly, upon this petition, in which 
the Provoſt and Fellows of Trinity College Mee 
joined, the A hoy thought fit with the con- the 
. 
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ſent of Dr. Quin, and Dr. Barry, the ſurviving | 


profeſſors upon the foundation of Sir Patrick 
Dunn, to new model the inſtitution, and to 
paſs a law enabling the petitioners, and the 
heads of the Univerſity to eſtabliſh a complete 
School of Phyſic, and to ſupport a Clinical 
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Hoſpital, as a firſt and eſſential ſtep towards the 


advancement of the Medical Profeſſion in Ire- 
land. The Preſident and Fellows of the Col- 
lege of Phyſicians, and the Provoſt and Fellows 


of Trinity College were enabled to eſtabliſh a 


complete School of Phyſic, to conſiſt of Pro- 


feſſors of the ſeveral neceſſary branches of the 


Science of Medecine, of Anatomy, Surgery, 
Inſtitutes and Practice of Medecine, Botany, 
Natural Hiſtory and Pharmacy :—And if the 
funds ariſing from Sir Patrick Dunn's eſtate 
ſhould admit of it, the Preſident and Fellows 
of the College of Phyſicians are empowered to 


add a profeſſorſhip of Midwifery to the inſti- 


tution ; and to theſe purpoſes ſpecifically, the 
eſtates of Sir Patrick Dunn are appropriated. 


Every man who reads the act muſt ſee, that 
parliament interpoſed at the expreſs defire of 
the members of the College of Phyſicians, and 


upon their repreſentation, that ſuch an inſtitu- 
tion was neceſſary for the advancement of the 


Medical Science. The neceſſary branches of 
the inſtitution were eſtabliſned by parliament 
G g 2 upon 


* 
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upon the ſame repreſentation, and the ſurpluz 


funds, after defraying the falaries allotted to 
the different profeſſors, are appropriated to the 


ſupport of a Clinical Hoſpital, and the purchaſe 


of medical books for the uſe of ſtudents. 

The appellants with full notice of the object 
of the legiſlature in paſſing this act of parlia- 
ment, and after advertiſements had been inſert. 
ed in the public prints, inviting candidates to 
offer themſelves for the different proteflorſhips, 
at the ſpecific ſalary of one hundred pounds 
yearly, each, came in, and were elected Pro- 


feſſors, upon the foundation of Sir Patrick 


Dunn, 


It appears, that they continued to act from 
1786 to 1788, without claiming that to which 
they now ſay they are intitled :—But it ſeems 
in the latter year, they laid a caſe before Coun 
fel for his opinion, whether they were intitled 
to the ſalaries, which had been allotted to them 
by the Preſident and Fellows of the College of 


Phyſicians, or whether under the proviſions of 


the act of parliament, they were not intitled to 
divide the whole produce of Sir Patrick Dunn's 
eſtate amongſt them. * 
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1 do not recolle& the fact but from the em- 


phatical manner in which the opinion of 


counſel given to them upon their ſtatement of 
their caſe has been quoted, I preſume, the opi- 
nion to which they allude was given by me. 
They have printed the opinion, and if they 
had vouchſafed to print the caſe, which they 
ſtated for it, we ſhould be better enabled to 
judge of the grounds upon which that opinion 
was formed. | 


But whatever the grounds of the opinion, 
which it ſeems they then obtained from me, 
may have been, if I were miſtaken in it, it 
ſeems to be a whimſical expectation on the part 
of the appellants, that it ought to have influenc- 


ed my judgment in deciding judicially upon 


their claims. A man, who gives an opinion in 


his chamber, hears only one party, who ſtates 


his own caſe. In the ſeat of juſtice, we have 
the advantage of hearing both parties, and de- 
ciding, not upon facts alleged by either, but 
upon facts alleged and proved in the cauſe. 


With reſpect to the act upon which the ap- 


pellants made this queſtion in the year 1788, 


when they took the opinion of counſel, and 
make the ſame queſtion by their bill in this 


cauſe, it is certainly framed with peculiar i inac- 


curacy. 
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curacy. In one clauſe it direQs, that during 


the life of Dr. Quin, the three Profeſſors, who 


were to be maintained on this particular 
foundation, ſhould be maintained by a rateable 


diſtribution of two thirds of the produce of 
Sir Patrick Dunn's eſtate. Such a diſtribution 
of the whole of two thirds certainly would ex- 
ceed the allowance of 100l. a year appointed 
for each of the new Profeſſors;— And yet the 
next clauſe in the act expreſsly provides that the 
ſalary to be allotted to any new Profeſſor ſhall 
not in any event exceed jool. yearly :—And 
then comes a third clauſe, by which it is enaQ- 
ed, that if by the death of Dr. Quin, or by 
any other means, the funds ſhould be enlarged, 
theſe Profeſſors ſhould receive a proportionable 
encreaſe of ſalary, not however ſuch as to make 


+ - the ſalary in the whole more than 100l. Thus 
by one clauſe in the act, theſe Profeſſors are to 


ſupported during the life of Dr. Quin, by a 
rateable diſtribution of two thirds of the eſtate 
amongſt them, which confeſſedly exceeds 10ol. 
yearly to each. By the next clauſe their 
ſalaries are limited to 100l. And by a third 
clauſe, they are, on the death of Dr. Quin, 


or on the enlargement of the fund in any other 
way, to receive a proportionate encreaſe of 


falary, which encreaſe however is not to be 


more than will make the whole 100l. 


It 


It 
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It ſeems difficult to conceive by what means 
ſuch a ſtrange complication of muddy per- 
plexities could have been introduced into the 
ſtatute book. It would ſeem that when the pe- 
tition was preſented ro the Houſe of Commons, 


upon which the bill there introduced was found- 


ed, that Sir Nathanie! Barry and Dr. Quin, 
who were the old Profeſſors on Sir Patrick 
Dunn's foundation, were both alive, and whilſt 


they lived, one third only of the rents of his 


eſtate was applicable to the ſupport of the new 
Profeſſors; and one third would not have pro- 
duced a ſalary of 1ool. to each, and the bill 
was evidently framed upon that ſuppoſition. 


After the petition was preſented, and before 


the bill was introduced into the Commons, Sir 


N. Barry died, and yet although his death is 
recited in the act, the framer of it omitted to 
alter the clauſes, which I have ſtated, ſo as to 
meet that event; and has thus contrived to 


_ tranſmit to poſterity a model of legiſlative 


puzzle and perplexity, of which the learned 
members of the College of Phyſicians ſeem de- 
termined to avail themſelves in the fulleſt ex- 
tent. | . 8 


If it were. neceſſary ſeriouſly to enter into a 


ſolution of this ænigma, I would propoſe to 
your Lordſhips to call upon the Judges for 
their 


ColLror 
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their aſſiſtance, and to put a queſtion to them 
upon the conſtruction of the contradictory 
clauſes in the act of parliament. I did endea- 


vour on the hearing of this cauſe to reconcile 


them, if I could, and there ſeemed to me to be 


but one poſſible conſtruction by which this 
could be effected. 


Te my judgment it ſeems clear, that the 


framers of this act never meant to appropriate 
a greater yearly ſalary than 190]. in any event, 


to any one Profeſſor, and that they meant to 


provide for the immediate inſtitution of a 
Elinical Hoſpital and Clinical Lectures; and 
therefore ſo long as the Profeſſors were to be 
maintained by a rateable diſtribution of two 
thirds of the produce of Sir Patric Dunn's 
eſtates, that diſtribution ought to be ſo rated as 
to leave a fund for the other purpoſes of the 
inſtitution. A rateable diſttibution amongit the 
Profeſſors does not, in my opinion, ex vitermini 
import an equal diſtribution of the whole 
amongſt them, No:—As/this act is: framed, 
I ſhould: ſay, it muſt of neceſſity import a diſ- 


tribution ſo rated and apportioned as would 


leave a fund for every object of the inſtitution. 
And therefore if I felt myſelf bound to decide 
upon the letter of this ſtatuteg I would ſay, that 
during the life of Dr. Quin, the appellants could 
only claim ſuch a rateable diſtribution of two 

| thirds 


* 


thirds 


| Clinic 


ought 
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thirds of the eſtate as would leave a fund for a 


Clinical Hoſpital ;—that during his. life, this 


ought not to amount to ſo much as Tool. year- 
ly; but that on the death of Dr. Quin, or 
when the fund might otherwiſe be enlarged, 
they would be mtitled to a proportionate en- 
creaſe of ſalary, not exceeding in the whole 


| 100l. yearly. 


1 would ſay, that in no event are theſe gen- 
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tlemen intitled to ſwallow up the whole of this 


fund. If by any miſconſtruction of the act, 
they could effect their object, they would cer- 
tainly make for themſelves ſinecure Profeſſor- 


ſhips. They would have no Clinical Hoſpital 


in which to lecture; nor would they have the 
trouble of inſtructing ſtudents in the faculty of 
medecine.. They would only have the trouble 
of receiving the rents of Sir Patrick Dunn's 
eſtates, and applying them as might beſt ſuit 
their inclinations, and convenience; having 
duped the electors of this College to put them 
into poſſeſſion of their profeſſorſhips, under an 
implied contract on their part to perform the 
duties of them for a ſalary of 1000. each, they 
would now avail themſelves of a puzzled act of 


parliament to ſwallow up the whole of a fund, 


which has been apFopriated to a great public 
inſtitution, and to ſubvert an eſtabliſhment, 


which upon every principle of publie and pri- | | 


vate 


vate duty,: they are called upon to cheriſh and 
maintain. 


ciples of a Court of Equity, if they ſuppoſe, 


They will find themſelves groſsly miſtaken, if 
they ſuppoſe, that they will be received in x 


great and uſeful public inſtitution, and in open 
violation of a plain implied engagement on 
their part, to ſwallow up the whole of the fund 


appropriated by the en to the ſupport of 
K. | 


And therefore, I do not feel it in any ſort 


conſtruction of this act of parliament, under 
which of the three contradiQory clauſes, relat- 


V 
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But theſe gentlemen know little of the prin. 


that they can there ſucceed in ſuch an attempt. 


Court of Equity to commit a fraud upon 2 


neceſſary in this caſe to determine upon the 


ing to this ſubjeQ, the quantum of ſalary, which 
each of the appellants claims, ought to be 


afcertained; becauſe they have by their own tou! 
aQs, in my judgment, unequivocally bound the 
themſelves in equity, to accept each a ſalary of whi 
100]. and no more. thir 

| eſta 


By the act, which eſtabliſhes this foundation, wh; 


it is provided, that advertiſements ſhall be in- hol. 


ſerted in the London and Dublin Gazettes, eled 


three months at the leaſt previous to every day 


election, 
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election, ſetting forth the emoluments ariſing 


from the Profeſſorſhips, amongſt other parti- 
culars, and inviting candidates to come in, 
and offer themſelves to the electors. 
tiſements were accordingly publiſhed, in which 


the ſalaries annexed to theſe Profeſſorſhips were 


announced to be 1ool. yearly, and no more,— 
Under theſe advertiſements the appellants came 
in, and were elected at theſe ſalaries. 


Again, by the act it is provided, that there 
ſhall be a new election at the end of every ſeven 
years :—Accordingly after the appellants had 
continued in poſſeſſion for that period, new ad- 
vertiſements were publiſhed, announcing the 
ſame ſalaries, as annexed to theſe Profeſſorſhips, 
and the appellants again came in, and were 
again elected upon the ſame terms, and having 
thus duped the electors to chuſe them a ſecond 
time, under an implied acquieſcence on their 
part in the terms held out to them, when they 
found themſelves fairly in poſſeſſion, they filed 
the preſent bill in the Court of Chancery, by 
which they ſeek not only to be decreed to two 
thirds of the ,produce of Sir Patrice Dunn's 
eſtates in future, but to have an account of 


what they pretend to have been unjuſtly with- 


holden from them, from the time of their firſt 
election on the foundation up to the preſent 
day. And this they deſire in a Court of Equity, 

_ =" anew 
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after they had been publicly apprized, prior to 
their election, that their ſalaries were not to 


exceed 10cl. each—after they had received 


ſuch ſalaries regularly during the period for 
which their firſt election took place —after they 
had looked on at the expenditure of the ſur. 


plus of the fund upon other objects of the in. 


ſtitution—and above all, after they had offered 
themſelves a ſecond time to the eleQors, under 
a plain implied acquieſcence in the terms upon 
which they were firſt elected, and upon which 
a ſecond time they offered themſelves, as can. 
didates, on a new election. 


To my judgment, this conduct on the part 
of the appellants muſt be conſidered in a Court 
of Equity, as a groſs and ſhameleſs fraud; 
and whether the letter of the act will bear 
them out in the attempt, or whether it will not 
at any other tribunal, it ſeems to me to be moſt 


perfectly clear, that they ſhould be ſcouted 


from a Court of Equity with ſhame and dil 
grace. 


Tf any thing be wanting to aggravate the 
fraud, it will be found. in the ſituation of. the 
appellants as profeſſional, men. 4 If it were at 
all neceſſary to reſort to the argument, the 


queſtion as to the quantum of ſalary ſeems to be 
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finally cloſed by a ſubſequent act, (a by . 
in explanation of the former, by which the 
ſalaries of theſe gentlemen are in terms limited 
to 100l. each, and the ſurplus of the fund is 
appropriated, in terms, to the ſupport of a 
Clinical Hoſpital. But where there is a plain 
and broad principle of equity applicable to the 
caſe, and on which it may, and in my opinion 
ought to be decided, it does not ſeem neceſſary, 


or proper to entangle it with the conſtruction | 


of a puzzled act of parliament. - 


If your Lordſhips agree in this opinion with 
me, I preſume, you will affirm the decree. —If 
not, you will, I preſume, think it neceſlary to 
put ſome queſtions to the Judges upon the con- 
ſtruction of theſe two acts of parliament, 


It was OxDErED and ADJuDcED, that the 


appeal be diſmiſſed, and the decree therein 


complained of affirmed, and that the appel- 
lants do pay the reſpondents 100l. for their 
colts in reſpect of the appeal. 


- 


(a) 31 Gon. 3. c. 35. 
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THOMAS KENNEY, and Fliza- ) 
beth Renney, otherwiſe Leonard, Appellants. 
his wite, | | 


JAMES BROWNE, Es. Reſpondent, 


February 19th 1796. 


ANDRE BROWNE, the father of the 
reſpondent, was ſeized of an eſtate for life in 
the lands of Gloves in the county of Galway, 
and other lands in the county of Clare, with 
remainder in tail to the reſpondent, and being 
embarraſſed in his circumſtances, entered into 
pecuniary engagements with Richard Fitzpatrick, 
who under colour of ſome mortgage, obtained 
poveton of the lands. 


The reſpondent during his father's diſtreſs, 
went to ſea, and continued abroad for many 
years, uutil he received intelligence of his 
father's death, which happened in 1773, when 
ws returned to this kingdom, and found James 

Fitzpatrick, 
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Fitzpatrick, the brother and heir of Richard 
in poſſeſſion of the eſtates, who refuſed to de- 


liver up the poſſeſſion thereof. Whereupon it 


became neceſſary to inſtitute a ſuit; but the te- 


ſpondent not being able to defray the expence, 


applied to the appellant, Thomas, a practiſing 


attorney and prevailed en him to undertake 


the ſuit oe him. 


On the 21ſt of June 1781, the reſpondent 
executed a leaſe of the lands of Ge, to the 


appellant for the term of 51 years, at the yearly 
rent of 361. and the leaſe was regiſtered on the 


23d of the ſame month. But in a ſhort time 
afterwards 1t was cancelled.' 


On the 1ſt of November 1781, the appellant, 
Thomas, filed a bill in the Exchequer, at the ſuit 


of the reſpondent againſt Zdmond Fitzpatrick, 


the repreſentative of James, and proſecuted the 
ſame until he obtained a decree for the lands 
and title deeds, and an account of the rents, 


| on ſequeſtration for want of an anſwer, and an- 


injunction having iflued, the reſpondent in the 


month of June 1783, obtained poſſeſſion of the 
lands of Gloves and ſome other parts of his 


eſtates. 
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money lent, amounting in the whole to the 
ſum of 200ol. for which the reſpondent execut- 


conferred on him by the appellant, granted unto 


2 
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The appellant furniſhed the reſpondent with 
a bill of coſts incurred in the ſuit, without 
having the ſame taxed, including charges for 


ed a bond bearing date the 24th day of 7 
1783, and at the ſame time executed another 
bond for the ſum of gol. the colts of ſuffering 
a recovery. 


After the decree had been obtained and theſe 
bonds executed, a deed, bearing date the 5th 
of Auguſt 1183 was executed, whereby the re. 
ſpondent, as the deed expreſſed it, in conſide- 
ration of many ſervices done and obligations 


him, his heirs and aſſigns for ever, the ſaid 
lands of G/oves, containing 148 acres, or there 
abouts, at the yearly rent of zol. 


Although by the decree the reſpondent was 
intitled to the family papers and deeds: from 
Fitzpairick, yet being unable to prevail upou 
him to give them up, he was obliged to paſs 
his bond for the ſum of 1000l. the conſidera- 
tion of which was the delivery of the title 


deeds. 


In Trinity term 1986, the reſpondent filed a 


dill in Chancery ** the appellant, Thomas, 
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impe eachirig the validity of the fee- farm grant 


of the 5th of Auguſt 1783, as obtained in a 
fraudulent manner, and without conſideration, 


as evidence of which it was ſtated, that the 


appellant had taken ſecurity for his coſts, and 
had untruly mentioned in the leaſe, that the 
lands contained 148 atres, wheteas in truth 
they contained 170. acres, and would then have 
let to a fair and ſolvent tenant to make profit 
thereof at 176 per an. 


| The appellatitz Thimbs, anſwered this bil, 


admitting that the lands were worth 100l. per 


an; and that the reſpondent received no other 


conſidetation for the deed, but the- ſervices 
performed by the appellant, 


On the 3th of Jannary 1787, the reſpon- 


dent diſmiſſed his bill, and in the month of 
April following the appellant obtained the poſ- 
ſeſſion of the lands. On the 2 1ſt of July 1787, 
the appellants, Thomas and Elizabeth inter- 


married, previous to which, a deed of ſettle- 


ment was executed, whereby the appellant 
Thomas, in conſideration of the marriage, and 


a marriage portion 250o0l. did veſt all his in- 
loves under the fee-farm 


tereſt in the lands of 
grant, in William Leonard, in truſt, that appel- 
lant Elizabeth, after her huſband's deceaſe, in 
caſe ſhe: ſurvived him, ſhould during her life 
receive the rents iſſues and profits of ſaid lands, 
Vol. III. Hr and 
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and after her death, to the uſe of the firſt and 
every other ſon of the appellant, by ſaid 
Elizabeth. 


An account was afterwards drawn up be. 
tween the appellant, Thomas, and reſpondent, 
in which the latter was charged with being 
indebted to the former in various ſums of mo. 
ney, and among the reſt with the ſum of ol. 
for the year's rent of the lands of Gloves, when 
the reſpondent was in poſſeſſion thereof, and 


-alſo with a further. ſum for trees alleged to 
have been cut down by the reſpondent, and 
alſo with a further ſum of gol. for the coſts of 


the appellant, Thomas, in anſwering the bill, 
and diſmiſſing ſame, and alſo for money lent, 
altogether amounting to the ſum of 2111, for 


which the reſpondent executed his bond, with 


© warrant to confeſs judgment thereon. 


_ - Judgments were afterwards entered upon 


the ſeveral bonds, and elegits ifſued upon two 
of them againſt the reſpondent's: eſtates. 


On the 13th of June 1798, the reſpondent 
filed a bill in Chancery againſt the appellants, 
Thomas and Elizabeth, and Milliam Leonard, 
the truſtee, and afterwards amended ſaid bill, 


by making the appellant's children parties. 
This bill lated that reſpondent. was prevailed 


por 
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to diſmiſs the former, when in a ſtate of in- 


toxication, that the deed of 1783 was founded 
upon an illegal agreement and prayed, that the 
appellant, Thomas, might be reſtrained from 
proceeding upon the bonds, and the judgments 
entered thereon; and that he might be decreed 


to acknowledge ſatisfaction upon the record of 
. fajd judgments, and to deliver faid bonds can- 


celled to the reſpondent, and that an account 
might be taken of the rents, iſues, and profits 


of ſaid lands, and that ſaid leaſe might be de- 


creed fraudulent and void and to be delivered 


cancelled to the reſpondent, and that reſpon- 


dent might be decreed to the poſſeſſion of the 
lands, exonerated of the leaſe, and that appel- 


lant might be obliged to furniſh the reſpondent 


with a bill of coſts of the ſuit, that they might 


be taxed by the proper officer and N re- 
lief. 


| The appellants anſwered the bill and denied, 
that the deed was unfairly obtained, or found- 
ed upon any illegal agreement, but on the con- 
mary, that it was the voluntary act of reſpon- 
dent for ſervices, which he had repeatedly and 
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publicly acknowledged ; ; that he was at the 


time in full poſſeſſion of his property, and not 
embarraſſed ; that he wrote a letter. to his attor- 
ney to diſmiſs the former. bill in the morning, 
when he was perfedly ſober and after he had 
H h 2 an 
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an opportunity of conſulting with his friends: 


that the appellants had fince continued in poſ- 
ſeſſion and expended large ſums of money in 
the 1 improvement of the lands. 


The appellant Elizabeth, and the truſtee con. 
tended, that they were intitled to have the 


truſts of the ſettlement carried into execution, 


as being purchaſers of the ſee - farm intereſt for 
valuable conſideration, without notice of the 


frauds, alleged to have been practiſed upon the 
reſpondent. 


Iſſue having been joined and witneſſes exa- 
mined, the following facts in addition to thoſe 
before- mentioned, appeared from the depoſi- 
tions. The decree againſt Fitzpatrick upon 
ſequeſtration, directed an account of the meſne 
rates to be taken, and the deeds to be deliver. 
ed up :—this part of the decree was not en- 
forced, and Browne, the plaintiff, was obliged to 
compromiſe with Fitzpatrick and pay a ſur of 
money in order to get up the title deeds, to 
protect himſelf againſt the creditors of his father 


and grandfather. The fee. farm grant was exe. 
ented before this compromiſe. took place, and 


Mr. Jennings, in whoſe office it was perfected, 
was examined; and ſaid Mr. Brewne did not 
appear to him to be under any undue influence, 
but faid, be made the leafe as a a compenſation 
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to Mr. Kenney, for his trouble in the ſuit and 


ſupporting him (Brozwne) with money while it 


was carrying on. Mr. Jennings upon his croſs- 
examination, ſaid he did not think the ſuit was 


at an end, until the account of the meſne rates 


ſhould be taken, never ſaw Mr. Browne before, 
he was brought to the office by Mr. Kenney and 
the deed was ready prepared: witneſs at the 
time expreſſed his ſurpriſe at Browne's genero- 
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ſity, and thought the compenſation extrava- 


gant. After the firſt bill was filed againſt the 


appellant, he met the reſpondent near X. 
 tullagh, and pafled him by without faluting 


him ; they met the ſame day at dinner, drank 
freely in the evening, and reſpondent expreſſed 


tis regret, that appellant had fallen out with 
him, wiſhed to be on terms again, and ſaid he 
would write to his attorney to diſmiſs the bill. 


At the appellant's deſire, the ſubje& was poſt- 
poned until the next morning, when a letter to 
that effect was written by the reſpondent, to his 
attorney, and on the ſame day, the reſpondent 
went to the town of Athenry, a few miles diſ- 
tant, from whence he wrote a letter addreſſed 
to Mr. Kenney, Dublin, informing him that he 
had written to his attorney to diſmiſs the bill. 


The appellant, in order to ſhew, that the 
grant was a voluntary gift, and made without 


any influence, read various extracts from re- 


ſpondent's 


& 
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ſpondent's letters; in one dated 18th February 
1782, were the expreflions following, © and 
4 bo really wiſh to bave it in my power to return 
e you every compliment that ſhall ever be in my 
6+ oats which I bope with the bleſſing of God, will 
e ſoon.” In another dated 24th October 1782, 
* Hope ſoon to have it in my power to ſbew you 
te bow much I am thankful to you. In another 
dated 3oth November 1782, * yo have done 
* every thing as a friend for me, and hope to 
& have it in my power ſoon 10 recompence you for 


* all your kind friendſhip to me.“ In another, 


dated 4th December 1782, * you ſhall benefit 


c more than you think,” 


The following letter was alſo read and 
ſtrongly relied upon ;—it was dated 26th July 
1783.— 


« My Dear Friend. 


1 FIND myſelf under many 


obligations to you for the many ſervices and 


good acts of friendſhip you have conferred 
upon me, of which I have a grateful ſenſe and 
recollection, and for which I am deſirous to 
make ſome compenſation to you. The bill of 
coſt I have ſecured to you is too trifling, and 
as I did not add any compliment which I ought 
to have done, I therefore wiſh to make you a 


leafe 


ws, A Fn, > 
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leiſe of the lands of Gloves for ever, at the 


yearly rent of 361. and requeſt that leaſes may 


be prepared agreeable to this letter, that 1 may 
execute the ſame. My wife wiſhes I ſhould do 
it; be aſſured I ſhall never forget the obliga- 
tions I owe you, and the leaſe I no requeſt 
you to take is but a ſmall mark of my regard 


and attachment to you: may you find it profit- 


able as it is my wiſh you ſhould, and reſt aſſur- 


ed, that my inclinations ſhall never be wanting 


to promote your intereſt, and indeed it is but 
right I ſhould as you have been both kind and 
grateful to me and ſerved me effentially in 
many inſtances, my family have found in you 
a friend, for you have been always ras: th to 
ſerve them at expence to yourſelf,” 


Seng evidence was alſo given to ſhew that 
the lands were in bad condition at the time 
the fee-farm leaſe was made, and that Kenney 
expended money in the improvement thereof, 


but how much exactly did not appear, the wit- 


neſſes ſpeaking upon belief ; one ON 2000, 


another 1 200l. 


* 
- — 


The lands of Gloves were in poſſeſſion of a 
tenant under a leaſe which did not expire until 
ſome years after the fee-farm grant was execut- 
ed. At the time that leaſe expired, the re- 
ipondent had filed his firſt bill, and took poſ- 
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ſeſſion; the appellant brought an ejectment, 
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had judgment by default, and upon the bill be. 
ing diſmiſſed, executed the habere, when the re. 
ſpondent gave up the poſſeſſion, 


The appellants marriage articles were read, 
in which there was a covenant that if the lands 


did not amount to 20pl. annually, Kenney's 
other property ſhould make up the defi- 


The cauſe was heard on the 12th and 15th 


days of May, the 18th day of June and 21ſt day 
of July 11795, when the Lord CHANCELLOR 


decreed, that the reſpondent was intitled to the 
poſſeiſion of the lands of Gloves, during the 
life of the appellant, Thomas Kenney, and that 
the maſter ſhould take an account of what the 
appellant. Thomas could or without wilful de- 


fault might have received out of the lands of 
Gloves, from the 13th day of June 1993, be- 
- ginning the day on which the reſpondent filed 
his original bill, and that the maſter ſhould tax 


the coſts to which the appellant Thomas was in- 
titled, as againſt the reſpondent, in ſeveral 


ſuits ſolicited by him for the reſpondent. And 
that appellant Thomas ſhould be in the mean 
time reſtrained from proceeding at law on the 


foot of the bonds executed by reſpondent to 


_ appellant Thomas. That reſpondent was in- 
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titled to his full coſts incurred in this cauſe, 


fame to be taxed by the maſter ;—and with re- 
ſpect to the defendants, William Leonard, and 
John Kenney the younger, that the bill ſhould 


| ſtand diſmifled, without prejudice to the re- 


ſpondent's claim to ſaid lands of Gloves, after 
the death of appellant Thomas, in caſe the ſeve- 
ral uſes and truſts created by the marriage 


articles of appellant Thomas ſhould be ſpent, 


and that an injunction ſhould iſſue to the ſheriff 


of the county of Galway to put the reſpondent 
into poſſeſſion of the ſaid lands. 


The appeal was brought to reverſe or vary 
this decree ſo far as it decreed the reſpondent 


intitled to the lands of Gloves during the life of 


appellant, Thomas, and an account of the pro- 
fits, the injunction to the ſheriff and the full 
coſts of the cauſe. 


Mr. Duquery and Mr. Bur/ton for the appel- 


| lants. This caſe reſolves itſelf into a conſide- 


ration of three diſtin& periods :—1ſt. From 


1181, when thoſe tranſactions originated be- 


tween plaintiff and defendant, cloſing with the 
deed of Augu/t 1583. 2dly. From the im- 
peaching of that deed to the delivery of the 
poſſeſſion in 178. The 3d period comprizes 
all the ES. facts. | | 


Firp. 
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1995 Firſt. The reſpondent was kept out of the rema 
dee poſſeſſion of his property, and it was neceſſary then 
eg, £0 inſtitute a ſuit in a Court of Equity, but he ** © 

had no means of carrying en ſuch ſuit, and in poſſe 
this ſituation applied to the appellant, who con. of, f 
: ſented to act for him. The reſpondent alleged penc 
in his bill, and it was much relied upon below, 
that before any ſuit was commenced, articles TI 
were executed by which he was made to cove. it is 
nant, that he would demiſe a conſiderable part and 
of the lands to the appellant. No proof what. the { 
ever has been made of ſuch articles, and there. he p 
fore they are entirely out of the caſe, and the place 
| allegation muſt be diſregarded. the | 
Bo” | dono 
It is true, a leaſe for 91 years was executed, Whe 
but it was cancelled before any ſuit was inſti. conn 
tuted, and though a grant in fee-farm was after. exec 
wards made of the ſame lands, yet it is impol. ſpon« 
ſible to connect one with the other, or to ſay pella 
the latter was grounded upon the former. whet 
circu 
In Avguft 1983, when the fee- farm leaſe wa and « 
executed, the, ſuit was ſubſtantially at an end, reſcit 
and ought to be conſidered as finally conclud- 5 
ed. The reſpondent was put into poſſeſſion of Bu 
his whole eſtate on the 14th of June 1783, and in th 
he acknowledges, that he has continued unin- finall 
terruptedly in that poſſeſſion, until this hour, to be 


He does not Ne by his bill, that any thing 
remained 


was 


Caſes in Parliament, 


remained to be done in the cauſe, The ſuit 
then being at an end, the fee-farm leaſe was an 
act of gratitude by a man, who had obtained 
poſſeſſion of an eſtate, which he had deſpaired 
of, for he had not a friend to advance him ſix- 
pence towards carrying on the ſuit. 
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There is nothing better eſtabliſhed, than that 
it is competent to a client, after a ſuit is ended, 
and he is in poſſeſſion of the eſtate which was 
the ſubje& of it, to make what compenſation 
he pleaſes. Equity will not put itſelf into the 
place of the donor, and then determine whether 
the gift be too great or too ſmall, nor is the 
donor himſelf to be heard to ſay, it is too great. 
Where then is the fraud ?—lt is not poſſible to 
connect the two deeds together, although the 
aſter. execution of the firſt is evidence that the re- 
mpol. ſpondent intended to do ſomething for the ap- 
to fay pellant. Then the queſtion would come to this, 
WH vhether at the diſtance of ten years, the mere 
circumſtance of a leaſe having been executed 
* and cancelled before the ſuit inſtituted ſhould 
n end, reſcind a grant made after it was ended? 
nclud- : | | 
Bon of But ſuppoſing there were any fraud originally 
3, and in the caſe, the reſpondent by his own acts has 
"unin. finally concluded that ſubject, and it is not now 
hour, to be enquired into. Whatever fraud (if any) 
thing BI 38 practiſed by the appellant in „oba the 
mained | leaſe 


uted, 
inſti 


leaſe of Auguſt 1783 was within the knowledge 
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of the reſpondent in 1786, when he filed the 


flirt bill in Chancery: it is not pretended, that 


any circumſtances have come to his knowledge 
fince that time, which could warrant a ſecond 
application to Equity: that bill was ſoon an. 
iwered and in the month of January 178), 
happened the tranſaction at Kiltullagh. The 
appellant expreſſed his ſurprize at the bill filed 
againſt him; the ſubject was poſtponed till 
morning, whe they met again, and after cool 
deliberation, after conſulting with his friends, 
the reſpondent wrote a letter to his attorney to 
diſmiſs the bill. This evidence ſtands uncon. 
tradicted ſave by the deſperate allegations of 
the reſpondent. But fuppoſe the reſpondent in- 
toxicated during the converſation in the even- 
ing; ſuppoſe him to have been ſo next morn- 
ing, did he continue ſo till the month of April 
1787, when he attended upon the lands and 
gave poſſeſſion to the ſheriff, ſaying, he wiſhed 


the appellant joy of his leaſe and did not 
grudge it to him, 


If there were nothing more in the caſe, than 
that fimple tranſaQion, let the original dealing 
be ever ſo defeQtive, whether void, or voidable, 
fraudulent, or otherwiſe, if the perſon alleging 
the fraud, with his eyes open, with full and 
perfect knowledge of all the circumſtances, 


thinks 
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thinks fit to ratify the act, he ſhall not be per- 
mitted afterwards to impeach it. This deed of 


Auguſt 1983 was not in itſelf void; it was void- 


able only. Here the reſpondent had all the 
circumſtances before him; he had his own bill; 
he had the appellants anſwer, and yet after that 
he ratifies the agreement by diſmiſſing the bill 
and giving up the poſſeſſion. 
only voidable, it was not neceſſary to do any 
other act to confirm it, but to ſhew an explicit 
intention not to impeach it. If a Court of 
Equity will permit a man to blow hot and cold 
for years—file a bill and diſmiſs it—then to file 
another, at what period may a man fit down 
fatisfied and ſay, * this is my own?“ If after 
a ſolemn appeal to Equity—after that is with- 
drawn, it ſhall be in the power of the ſame 
perſon to come in fix years, where is the line 
to be drawn ?—at what period ſhall a man be 


prevented from ſaying, © I have changed my 
<< I thought it a fraud—afterwards 


« mind ?” 
«I thought it was not, and determined to ratify 


« it—but after that I will apply 10 Equity to 
« reſcind it.” 


This is not the doctrine of a Court of Equity. 


Cheſterfield v. Janſen, 2 Ve. 125. In that caſe, 


Mr. Spencer had made an extravagant bargain 


nith the defendant, from whom he borrowed 


50ool. and pafſed a bond for 10,000]. payable 
T1 | upon 


The deed being 
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upon the death of the Ducheſs of Marlboroug 
in caſe ſhe died before the obligor. Upon that 
contingency happening, Mr. Spencer executed 
a new bond for the abſolute payment of the 
money, and it was determined, that by ſo do. 
ing, he confirmed the tranfaction. Lore 


HARDwickE faid, if a man is fully informed, 


and with his eyes open, he may fairly releaſe 
and come to a new agreement, and bar himſelf 
of relief which might be had in Equity.” —And 


His Lordſhip adds, that there was no impedi. 


ment againſt his feeking relief by diſcloſing the 
whole cafe in a court of juſtice.” How much 
ſtronger is the preſent caſe ?—There was not 
only no impediment, but the reſpondent had 
aQually laid his caſe before a Court of Equity, 
Cole v. Gibbons, 3 Wms. 290. One Martin be. 


ing intitled to a legacy of 5ocl. upon the death 


of an old lady, in cafe he ſurvived her, ſold 
it for 100l. payable by certain inſtalments to 
the plaintiff, and after the death of the lady 
executed a deed confirming the appointment: 
he afterwards filed a bill to be relieved againit 
both, but Lord TaLBOr ſaid that Martin was 
fully appriſed of all the circumſtance and yet 
choſe to execute a deed of confirmation of his 
former aſſignment, and fince not the leaſt 
fraud, nor ſurpriſe had appeared, it was too 
much for any court to ſet all aſide. 


Therefore 
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Therefore independant of every other part 
of the cafe, this decree cannot be affirmed, con- 
ſiſtently with the practice of equity, or the ſe- 
curity of property. 


But if this argument have any weight, ſee 
with what force it comes, when accompanied 
with the other parts of the caſe. In January 
1787 he diſmiſſed the bill :—in April follow- 


ing he gave up the poſſeſſion. He ſuffered the 


appellant in July 1787 to intermarry with a 
lady by whom he had 2500l.—he fuffered a ſet- 
tlement to be executed of theſe lands in con- 
ſideration of that marriage; never gave notice 
to the lady or her friends that he had any claim 
upon the lands. ä 


improvements are 
made upon the lands and between 1200l. and 


2000l. expended thereon, the reſpondent living 


in the neighbourhood, knowing of theſe pro. 
ceedings. It is the clear and eftabliſhed doc 
trine of a Court of Equity, that if a man hav- 
ing a title and knowing he has it, will ſuffer 
another to remain in poſſeſſion and lay out mo- 
ney, his mouth is cloſed, and he cannot after- 


wards claim the poſſeſſion with the improve- 


ments upon it. Huning v. Ferrers, Gilb. Rep. 


85. A leaſe was made by a tenant for life, and 


the leſſee made n improvements; 
the 
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1796 the remainder man knew of the defect in the 

— leaſe, and told the tenant for life he had no 

KENNEY 

againf power to make it; but never appriſed the leſſee 

mem of the objection, though he ſaw the improve. 
ments going forward. After the death of the 
tenant for life, the remainder man brought an 
ejectment, and the leſſee filed a bill for an in- 
junction; in that caſe, Equity exerciſed its au- 
thority to ſupport the tenant in poſſeſſion, al. 
though he had no title, on account of the 
fraud in the remainder- man in lying by and not 
giving notice. A man in poſſeſſion is not to 
remain his whole life in terror, leſt his title 
ſhould be attacked; Equity does not indulge 
caprice; mgn mult be bound by. ſolemn acts, 

or there is a defect in. law and juſtice; If there 
de an objection, reaſon requires that it ſhould 
be made in due time, and even after it is made 
it may be waived upon deliberation, Sriles v. 
Cowper, 3 Aik. 692. A remainder man ac- 

„ quieſced fix years after his title accrued and re- 
ceived rent under a leaſe made by tenant for 
life; after which he brought an ejectment, but 
was reſtrained by a Court of Equity, Which de- 
creed the leſſes to hold for the reſidue of the 
term. In the principal caſe, there has been an 
acquieſcence for 10 years from the execution of 
the leaſe, and rent has been received for ſix 
years. 1 
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The bill ſtates, that the leaſe of 1783 was 
obtained by menaces of proceeding for debts. 


There is no proof of any, but one to the appel- 
lant for 250l. and another for 5ol. which were 


not payable for months after the date of the 


leaſe : there is no proof of any debt previous 
to it. See then what are the expreſſions of Lord 
HARDWICKE in Cheſterfield v. Janſen. It is ob- 


jeded, that this man was in debt: — The an- 
ſwer is, there is no evidence of any attempt to 


ſue him. 


Now as to the ſettlement, ſo far as Mrs. 
Kenney is concerned, the caſe introduces new 
topics, which if allowed may be of an alarming 
nature. The rents and profits of this eſtate are 
ſequeſtered during the life of her huſband, not 
for any debt contracted by him ſubſequent to 
the marriage, but for an alleged defect in title, 


which ſubſiſted, if at all, at the time of the 


marriage; and no notice was given to her, or 
her truſtee, 
ſe 

But the decree is attempted to be ſupported 
by ſaying, that the bill is diſmiſſed as to the 
truſtee and the children, and as to the life ef- 
tate, it is ſaid, that being executed, it did not 
veſt in the truſtee, and therefore he cannot 
protect it. The plain meaning of a marriage 
contract is this; when a father marries his 
Vol. III. 11 daughter, 
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1796 daughter, and gives part of his ſubſtance as a 
ELIT Portion, he ſubmits her future proviſion to the 
— 2 providence and care of the huſband : a life 
| _ eſtate is given to the huſband, which may be 
ſeized or ſequeſtered for debts contracted by 
him; but that is not foreſeen at the time of the 


mily proviſion would be taken by a dormant 
claimant who lay by, having notice of the mar- 
riage? See what the conſequence would be— 
no man, however vigilant he may be, could 
guard againſt an attack of this kind. Taking 
away the life eſtate of the huſband is an injury to 
the wife, which it is not in the power of equity 
to inflict. The marriage contract is one and 
entire, and the truſtee is a purchaſer of the whole 
for full value. Therefore the decree attempting 
to divide it ought to be reverſed. 


Mr. Attorney General (Wolfe) and Mr. Saurin 
for the reſpondent. Firſt, It is impoſſible to 
ſhake this decree, becauſe the conveyance was 
obtained by an attorney while he was managing 
a ſuit for his client, or at leaſt while the client 
was under the influence of the attorney. Se- 
. condly. Independent of that relation in which 
the parties ſtood, this was a conveyance obtain- 
ed by manifeſt and palpable fraud; and if both 
' theſe concur, it will be one of the ſtrongeſt 


caſes yet known for ſetting aſide the conveyance. 
| . | The 


— 


marriage. Could it be ſuppoſed, that the fa. 


ſpecifi 
ciples 
ſerves, 


lirong 


Caſes in Parliament, = — 


The doctrine with regard to conveyances or 1796 


Pe 0 . 7 = P 22 
ſecurities obtained by attornies from clients is erty FS. 


fully explained in the caſe of Valmeſley v. Booth, again 


BROWN. 


2 Atk. 27. In that caſe, a bond had been exe- 
cuted by one Crook to Booth, the defendant, 
who was his attorney, while proſecutions were 
depending againſt him: it imported to be a 
bond executed for ſervices rendered by the 
attorney to his client? during the proſecutions 


the obligor lived fix years after and never im- 


peached the ſecurity; his executrix filed a bill 
to ſet it aſide, and upon the firſt hearing, Lord 
HarRDWICKE conſidering the length of time 


which the obligor had'lain by, thought fit to 


make a decree in favour of the defendant; but 
upon a rehearing he went more fully into the 
caſe, admitted his firſt decree to be erroneous 
and reverſed it. He compared the caſe to thoſe 


where conveyances are made by young heirs 


and expectants, which are ſet aſide, not upon 
the ground of any ſpecific fraud proved to bave 
been committed, but upon the general principle 
of miſchief and inconvenience to the public 
from tranſactions of that nature. It was com- 
pared to the ſecurities obtained from men under 
neceſſitous circumſtances, which without any 
ſpecific proof of fraud are ſet aſide upon prin- 
ciples of general convenience; then he ob- 
ſerves, that the caſe before him was infinitely 
ſtronger, being the caſe of an attorney, who 
. 1 2 ought 


* 


| Cafes in Parliament. 


ought to be content with his legal fee, and 
therefore Equity was bound to interfere upon 
public grounds, and for the ſake of preventing 
general miſchief, Therefore if the preſent caſe 
ſtood upon this ground alone, free from the 
circumſtance of fraud with which it is tinQur. 
ed, this conveyance of the fourth part of the 
_ reſpondent's property could not ſtand in 2 
Court of Equity. | 


The cauſe inſtituted on behalf of the reſpon: 
dent was ſtill depending, the meſne rates were 
to be aſcertained, and deeds were to be deli. 
vered up: In this ſtate, a bond is taken for 
the coſts incurred, and a fee-farm grant ob- 
tained as a further reward for the ſame {cr- 
vices. | | 


But when this caſe is conſidered upon the 
circumſtances which accompany it, it will be 
found a caſe of glaring fraud. The appellant, 
a practiſing attorney of ſome eminence,. under- 
took a ſuit in 1781, for the reſpondent, with 
whom he had no previous connection. He 
ſays, he undertook it from motives of compal- 
fion ; but there is a fact, which diſproves that 
allegation and ſhews his conduct to have been 
founded in an honourable- contract of chan. 
perty the leaſe of 178 1 was executed before 
2 ſingle ſtep was taken in the ſuit, It is fail 
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that leaſe was diſcovered to be without effect, 


regiſtered. Afterwards another courſe is 
taken; the ſuit is eommenced, and the appel- 


lant has the addreſs to perſuade the unlettered 
mind of his client, a ſea-faring man, that he 
was his moſt generous friend and benefactor, 

and was performing prodigious ſervices for him, 


while he had nothing to do, but to put a bill 
upon the file and enter up proceſs of contempt. 
Is not this the very ſpecies of influence which 
attornies have over their clients and which 


- compels Equity to interfere? Letters are pro- 


duced to ſhew, that the reſpondent acted vo- 
luntarily. Theſe very letters are the natural 


effect of the fraud impoſed upon him, becauſe 


he is induced to believe that wonderful acts of 
friendſhip were performed for him, where in 


truth there was neither difficulty, nor trouble. 


As ſoon as the reſpondent obtained a decree 


for the poſſeſſion, he obtained a bond for his 
coſts not taxed, giving the reſpondent no in- 


dulgence, not even allowing him to receive 
one half year's rent. All this was done with 
a view of laying a foundation for the deed of 
1783. The next tranſaction after the bond, 
was the letter, 26th July 1783, and it is a 


wonderful fa& in the cauſe, that the artleſs and 


ſimple letter of a ſea-faring man, who upon 


bother 
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1796 other occaſions apologiſes for his bad ſpelling, 


| eee ſhould be adopted by the technical and learned 
ait appellant in the fee-farm grant, in which the 
BaowNE. . , | : 
the very words of the letter are recited. 0 
0 6 
It is ſaid with triumph, there is no proof of ſu 
fraud. There is no parol proof. The appel- ſe 
lant had too much ſenſe to furniſh the reſpon- 9, 
dent with much proof. But the letter written a] 
at his own diQation, acquainting him circum- tl 
ſtantially of a fact, with which he was as well t 
acquainted as Browne himſelf, furniſhes the beſt li 
and moſt ſatis factory proof of the ſyſtem of I 
fraud and impoſition which has been * a 
tied. -Þ 
| tl 
It is a peculiar circumſtance attending caſes 0 
of fraud, that although all other defects of 0 
title may be cured by length of time, fraud T 
forms an exception to all rules of limitation; £ 
no time ſanctifies a poſſeſſion obtained by it: 0 
fraud is perpetually examinable in courts of 1 
Juſtice, which cannot give it toleration ; there- I 


fore it is, that the ſtatute of limitation which 
bars all other ſuits i is no bar to a bill founded 
upon fraud. 9” 


Here the bill was filed at the end of ſix years, 
in which reſpeR it ee with Walmeſley 


v. Booth, a 
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— Fen ae was not tinctured with ſo much 


fraud as this is. 


But it is 1 that there has been a deli- 
berate confirmation. The caſes cited do not 


ſupport this argument. In Cheſterfield v. Jan- 


ſen there was no mala fides, and when Mr. 
Spencer was free from all embarraſſment and 
apprehenſion, he executed a new bond, and 


the court ſaid, it put an end to all enquiry as 


to the original tranſaQion, becauſe it was a de- 


liberate act, Mr. Spencer-being ſui juris and no 
longer an heir or expectant. Therefore it put 
an end to all objection on the ground of policy. 
In Cole v. Gibbons, 2 ms. Lord TAL BO r ſaid, 


that in the original contract there was no fraud, 
or diſhoneſty between the parties, and being 


deliberately confirmed afterwards, Equity could 


not interfere. But where a tranſaction is ori- 
ginally mala fides and fraudulent in itſelf, it 
cannot be confirmed afterwards; at leaſt there 
is no caſe to ſnew it can be confirmed in the 
manner here attempted. 


If a confirmation could ſupport ſuch a caſe 


as the preſent, it ſhould be a deliberate act, 


and upon cool reflection. Suppole that in the 
caſe of Mr. Spencer or Cole, it appeared, that 


either filed a bill to impeach the original tranſ- 


action, was afterwards way laid by his adver- 
fary, 
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ſary, ſeduced to a houſe under the maſk of 


friendſhip, and when plied with drink and his 


heart opened, entreated to diſmiſs his bill, 
would ſuch a proceeding confirm an act origi. 


| nally void? The confirmation of a tranſaction 


originally mala fides ſhould be above all ſuſpi- 
cion. This proceeding, which with an air of 
ſolemnity has been called a confirmation, was 
in truth a continuation of the original fraud. 
The appellant perſuaded the reſpondent he was 
his benefactor. Where was that done ?—In 
the houſe at Kiltullagh, where they had drank 
to exceſs that was a repetition of the fraud. — 
The letter written at the appellant“ s dictation 


to himſelf, as if in Dublin, i is an e ene 


of the fraud. 


Much ſtreſs has been laid upon ſums of mo- 


ney alleged to have been expended by the ap- 


pellant. But it is to be recollected, that dur- 


ing this period, he laid aſide the character of 


the attorney, and acted as a creditor. That is 
another principle i upon which Equity interferes, 


The reſpondent was obliged to execute bonds 


to the appellant—he was obliged to execute a 


bond for 100ol. to Fitzpatrick, and from the 


moment he landed from ſea, he was unfortu- 
nately an embarraſſed man, and remains ſo to 
this hour. The appellant kept a weight hanging 


__ over the heaf of the reſpondent and prevented 
him 
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him from ſtirring. The appellant therefore 
cannot take advantage of his own wrong ; no 


act of a party, guilty of fraud, ſhall ſanctify 
| the fraud. Where a man knows his title to be 


not only defective but fraudulent, he ſhall not 
fabricate a defence for himſelf by 1 out 
money while in poſſeſſion. 


The appellant has in truth received every in- 
dulgence which the court could give him; the 
rents are only to be accounted for from the time 
of filing the bill, and the reſpondent has ſubmit- 
ted to that part of the decree. The life eſtate 
reſerved to the appellant by his marriage ſettle- 


ment would be ſubject to every debt or incum-_ 


brance contracted by him, and therefore ſhould 
not be exonerated in a caſe of fraud. Upon 
theſe grounds, the appeal ſhould be diſmiſſed 
with coſts, | 


Lord CHAN cRLLOR. The bill in this cauſe 
was filed by the reſpondent in the Court of 
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Chancery, in the month of June 1593, to re- - 


ſeind a conveyance, obtained from him by the 
appellant, of part of his eſtate, for fraud, and 
impoſition practiſed upon him. 


The counſel for the . have ſtated | 


very truly, that there are but two points in the 
| caſe :— 
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caſe:— iſt. Whether there is that degree of 
fraud in the original dealing, which is ſufficient 
to ſet aſide the conveyance ?—2dly. Whether, 
if there be that fraud (which counſel ſeem al. 
moſt in terms to admit) the reſpondent has ſo 
ratified the original tranſaction, as to preclude 
himfelf from the relief, which he ſeeks in 
Court of Equity ? | 


It appears in the cauſe, that the reſpondent, 
Browne, was deſcended from a gentleman' 
family in the county of Galway, having a ſmall 
eſtate of zool. or 4ool. a year. His father had 
been a diſſipated, idle man, and had conveyed 
the eſtate in mortgage to one Richard Fitzpatrick 
without title, who entered into poſſeſſion. — 
There is ſome evidence in the cauſe, that the 
reſpondent from the diſſipation of his father, 
had been driven to ſcek his livelihood, as a 


. ſeaman, and had paſſed great part of his life in 
the Weſt-Indies. 
and had the misfortune to fall into the hands 


He came to Ireland in 1781, 


of the appellant, Kenney, who was a practiſing 
attorney. It appears, that Kenney undertook 


to inſtitute a ſuit for the recovery of the eſtate 
and having got a ſimpleton into his hands, the 
firſt conſideration that occurred to this worthy 
practitioner was, how he might turn the ſeaman 
to the beſt advantage, and having adopted the 
laudable reſolution of appropriating a compe- 
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tent part of the eſtate to himſelf, he naturally 
ſelected that part upon which ſtood the manſion- 
houſe, the ancient reſidence of his client's 
family. Accordingly in 1781, prior to the in- 
ſtitution of any ſuit, he obtained a leaſe of this 
part of the lands for 71 years, to commence 
from the year 1481 or 1785, when an old exiſt- 
ing term was to expire, at the rent of 361. 


It may be material to obſerve, that from this 
tranſaction it clearly appears, that Kenney was 
fully acquainted with the fituation and circum- 
ſtances of the reſpondent's eſtate, that he knew 
this denomination, upon which he had ſet his 


finger, was in leaſe to an old tenant, and ac- - 


cordingly he obtained a Ig leaſe of it 
for 71 years. 


This leaſe bears date the 17th of June 1481, 
and Kenney kept it in his poſſeſſion until the 
month of October following. But it would 
ſeem, that being adviſed, that the tranſaQion 
was too rank to bear diſcuſſion, if it were queſ- 


tioned, he executed a formal ſurrender of the 


leaſe, which he had thus obtained, and on the 
iſt of November 1781, he filed a bill in the 


Court of Exchequer, on behalf of the reſpon- 


dent, againſt Fitzpatrick, and obtained the de- 
cree of that Court for an account, and for the 
poſſeſſion, 


1 have 
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1796 l have caſt my eye over the decree of fe 

Court of Exchequer and the whole caſe appean of hi 
W 1 of to be, that the reſpondent's father, who bad | 
mortgaged the eſtate, was but tenant for life It 
of it, and that after his death, the reſpondent ſome 
took it as a purchaſer by the ſettlement, and whicl 
therefore the bill prayed an account of the Cour 
rents and profits from the death of the tenant ing 1 
for life, and that the reſpondent might be de. the p 
creed to the poſſeſſion. anſw 
: | he en 
This was the whole of the caſe, and it ap- fifth 
= pears from the decree, that no defence whatever upo! 
was taken to the ſuit, and that in the courſe of the « 
| eight months, Kenney proſecuted the cauſe to cree 
hearing, upon a ſequeſtration for want of the ftan' 
| defendants appearance, or anſwer, for in Jun This 
| 1782, he obtained a decree for an account of ſuit, 
| the rents and profits againſt Fi/zpatrick from the men 
| year 1755, and en injunction was awarded to bim 
put the reſpondent into poſſeſſion. dut! 
85 . . was 
But although the decree was thus obtained to \ 
: upon proceſs, and it was Kenney's buſineſs to} Ken 

ſee, that it went fully to reſtore his client to he 
every thing to which he was intitled, he omitted had 
to make it a part of the decree, that Fitzpatrick eon 

ſhould hand over the title deeds and leaſes of N 
the eſtate; the conſequence of which omiſſion 1 


was, that the reſpondent was afterwards forced wh. 
to ſubmit to hard terms impoſed upon him by 
Fitzpatrick 
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firzpatrick, in order to get back the title deeds 
of his eſtate. 


It may be material, for the ſatisfaction of 
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ſome of your Lordſhips, to ſtate the manner in 


which a ſuit, not detended, is carried on in a 
Court of Equity. After the time for anſwer- 
ing is expired, the plaintiff's ſolicitor enters in 


the proper office an attachment for want of an 


anſwer: hen the return of that proceſs is out, 
he enters a ſecond, a third, a tourth, and a 
fifth proceſs, and laſt of all a ſequeſtration, and 
upon the return to that proceſs, he fets down 
the cauſe for hearing. He then obtains a de- 


cree, that the bill ſtands confeſſed, counſel 


ſtanding up pro formd, and praying a decree.— 
This was the whole of the proceeding in this 
ſuit, conducted by Mr. Kenney : -A ſuit com- 
menced in October 1181, and terminated by 
bim in June 1782.—For although it was his 
duty to have proceeded on the account which 
was decreed, and to enforce payment of the coſts, 
to which his client was intitled, yet did Mr. 
Kenney ſtop at that ſtage in the cauſe, in which 
he confidered himſelf intereſted: When he 
had obtained a decree for the poſſeſſion, he diſ- 
continued all further proceedings. 


Your Lordſhips have heard the letters read, 
which were written by the reſpondent ro Kenney, 
from 
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from October 1781 to July 1783 they all ap. 


pear to be written by him in anſwer to letters 
from Kenney, and you will recollect, that in all 
theſe letters, he is made to acknowledge his 
unbounded gratitude for the intenſe labour and 
aſſiduity, which Mr. Kenney had undergone; 
and the eminent profeſional ſkill, which he had 
diſplayed in the proſecution of this ſuit, which 
aſſiduity labour and ſkill conſiſted only in his 
walking five times to the Remembrancer's office, 
applying there for proceſs againſt Fitzpatrick, 
and ſetting down his client's cauſe in the paper, 
within eight months from its inſtitution, agg a 


a decree. 


It is impoſſible for any man to ſhut his eyes 
againſt the deliberate and premeditated fraud, 
which Mr. Kenney practiſed upon the ſimple 
man from 14th of June 17981, until the time of 
taking the ſecond grant. He gave him to un- 
derſtand, while this cauſe was depending 
againſt—nobody—that he was taking unbound- 
ed pains in his behalf. On the 19th of June, 
1782, he obtained a decree, on which day, it 
he had thought fit, he might have ſued out an 
injunction to put his client into poſſeſſion — 


But that would have been letting him into the 


ſecret ; for if he had got into poſſeſſion ſo ſoon, 
he might naturally have doubted the repreſen- 


tations made by Kenney of the difficulties, 


which 
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[which he had to ſurmount in the progreſs of 1796 
the cauſe, and poſſibly, he might have been e ae 
ſtartled at the bill of coſt, which it appears ageing 
| Kenney had accumulated againſt him in a ſuit to PROTO? 
which no defence was made. And therefore it 

was, I preſume, that this active ſolicitor did 

not ſue out the writ of injunQion, until the 


month of June 1783, when it was executed. 


On the 24th of July following, he furniſhed 
n untaxed bill of coſts to the reſpondent, _ 
amounting to ſomewhat more than 151. He 
charged him with a ſum of zl. 18s, as coſts 
incurred in another ſuit, and 421. which in the 
courſe of more than two years he had advanced 
in money for the ſupport of the reſpondent. 


If Mr. Kenney could thus mount up a bill of 
coſts of 1511. as incurred in a cauſe, which was 
not defended, 1 ſhould ſuppoſe, that his charges 
in a ſuit of a different kind muſt be matter of 
| ſome curioſity. How he could contrive to ac- 
cumulate coſts to ſuch an amount in a cauſe 
proſecuted to a decree upon proceſs, I cannot 
conceive. However, it appears, that the re- 
pondent acquieſced in the demand, without ob- 
jection, and executed his bond to Kenney for 
the full amount of it on the 24th of July 
1783. | | 
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Having thus obtained his client's dead li 


next ſtep appears to have been to dictate the 


letter to himſelf, which has been read, date, 
the 26th of July 1783, which letter is as ei, 
dently dictated by Kenney in order to be giver 
in evidence in any ſuit which the reſpondent 


might thereafter inſtitute to be relieved againf 


the frauds practiſed upon him, as if proof ha 
been made, that Kenney held the pen, whilt 
this wretched inſtrument of his own ruin made 
uſe of it. 


As a further defence for himſelf, Kenny 
next led the reſpondent to the office of Mr, 
Jennings—a man of extreme good charadte, 
and an old practitioner—a man whoſe face the 


_ . reſpondent had never ſeen—and there he is be. 


trayed into a converſation reſpeQing his ac- 
knowledgments of unbounded obligation to 
Kenney, in gratitade for which and as a ſuall 
compenſation for the favours he had received, 
he is made to ſtate to Jennings, an utter 
ſtranger to him, that he had determined 0 
make a leaſe for ever of part of his eſtate to 
Mr. Kenney, and to requeſt of Jennings, that 
he would graciouſly eo w witnels the 


deed. 


Mr. Kenney having carried his point in fabri- 
cating 3 as he hoped, to cover the 
fraud, 
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fraud, led the reſpondent back to his own 


office, where he prepared for himſelf a deed, 

not demiſing the lands by way of leaſe, but a 
deed conveying to himſelf in fee-farm, the ſame 
lands of which he had taken a leaſe in June 


| 1781, reſerving to the reſpondent the ſame rent 
of 36l.—a deed, by which the reſpondent de- 
_ parted with his whole inheritance, reſerving 


only the naked rent of 36l. and it is curious to 
obferve, that Mr. Kenney adopts by way of re- 
cital, at the front of this deed, his own letter 
to himſelf, dated in July 1783, dictated by 
him and ſigned by the reſpondent. A letter, 
as I have already ſtated, dictated by Kenney at 
that time clearly, and palpably for the purpoſe 
of fabricating evidence to cover the fraud, 
which he then meditated :—And having thus 
prepared this very extraordinary inſtrument, 


he once more led back the reſpondent to the 


office of Jennings, where it was executed, and 


atteſted by . 


It FO difficult to imagine a more clumſy + 
fraud than this appears to have been from the 
firlt ſtep taken by Kenney to carry it into effect, 


to the final completion of it. Every a& done 


by him proves to demonſtration, that he was 


conſcious of the impoſitions practiſed by him 


upon his client; that he was well aware, that 
the tranſaction would not bear the light, and 
therefore 
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1796 therefore it was, that in every ſtage of its pro- 
FE, greſs, he appears to have been anxious to oh. 
Bab, tain what he conſidered as evidence to cover 

bones fraud. 


It has been aſked triumphantly at the bar, 
what prevents an attorney from obtaining a 
grant from his client ?—firf, the common law 
forbids it during the ſuit, and three ſtatutes 
have been enacted to prevent the practice.— 
It is a crime at common law to maintain a ſuit, 
in which the man maintaining is not intereſted, 
and and the peculiar ſpecies of - maintenance of 
which the appellant has been guilty 1s called 
* Champerty. Champerty,—thar is, maintaining a ſuit in con- 
ſſideration of having ſome part of the thing in 
difpute. The rule of the common law is, 

Culpa e ſe immiſcere rei ad ſe non pertinenti,— 

\ and, pendente lite nibil innovetur, 2 Inſt. 208. 


Mainte- 
pance | 


This moſt miſchievous practice is further re. 
ſtrained by three ſeveral ſtatutes, all of force 
in this kingdom; Weſt 1. c. 28.— Met 2. c. 29. 
28 Ed. 1. c. 11. [The laſt ſtatute, Articuli Super 


- 


Statutes 
againlt it. 


Chart. was plainly pointed at practitioners at 
law. The firſt two ſtatutes were highly penal; 
but in conſtruing them, it was held, that they 
applied only to the officers particulariy named. 
But the laſt ſtatute appears to have been enad- 
ed for the expreſs purpoſe of meeting ſuch calc 
| | F a3 
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as the preſent. It recites, that becauſe the 
« King hath heretofore ordained by ſtatute, 
« that none of his Miniſters ſhall take no plea 
« for maintenance, by which ſtatute other 
« officers were not bounden before this time, 
« the King wills, that no officer, nor any other 
« for to have part of the thing in plea, ſhall 
« not take upon him the buſineſs, that is in ſuit, 
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« nor none upon any ſuch covenant, ſhall give 


« up his right to another ; and if any do,-and 
« he attainted thereof, the taker ſhall forfeit 
i unto the King ſo much of his lands and goods 
« as doth amount to the value of the part that 


e he hath purchaſed for ſuch maintenance, and 


« to obtain this, whoſoever will ſhall be receiv- 


«ed to ſue for the King, before the juſtices, 


before whom the plea hangeth, and the 
« judgment ſhall*be given by them: but it 


© may not be underſtood hereby, that any per- 


e ſon ſhall be prohibited to have counſel of 
e pleaders, or of learned men in the law, for 
« his fee, or of his parents, or next ſriends,” 


Theſe ſtatutes, very much to the injury of 
ſociety, have fallen ſo much into diſuſe, that, 
| believe, in the memory of man, there has 


not been an inſtance in which they have been 


executed according to the letter. In my judg- 


ment, their diſuſe has been effentially injurious 


to ſociety, and I ſhould wiſh to ſee ſome public 


KS: examples 


500 ' Caſes in Parliament. 


1996 examples of men proſecuted to juſtice for 


>a breach of theſe moſt ſalutary laws. ſuit. 
, noe? | that 

BROWNE, ; 

But although the letter has not been execut. evad 
ed, the ſpirit of them has been uniformly en. term 
forced by Courts of Equity; and I ds not quen 
know that a ſingle inſtance has occurred in whic 
which theſe ſtatutes have been violated, where 
a Court of Equity has refuſed to interpoſe, for o 
the relief of the party who has been injured, dete 

5 deed 
It has been roundly aſſerted, that this is not poſit 
a caſe within the letter or ſpirit of the ſtatutes dang 
enacted againſt maintenance and champerty, been 
and that the deed of the 5th of Auguſt 1783, term 
under which the appellant claims, is not to be bas! 
coupled with the deed of 1781, for that being 
ſurrendered, it is as if no fuch had been exe. 0 
cuted. Is it poſſible for any man, who will te ſel 
exerciſe the common faculties of his reaſon, to * lat 
diſconnect the grant made by the reſpondent in ll pr. 
Auguſt 1783 from the original leaſe of Jun Chan 
178; ?—The lands comprized in both are the * ſee 
ſame.—The rent is the ſame, —The tenure is * git 
different ; but in this particular, the fraud * ſtr 
practiſed by the appellant is very conſiderably P. C 
enhanced in the laſt grant; and he is compelled appr. 
to admit by his anſwer, that having been ad- any ] 
viſed, that the original leaſe was invalid, he had n 
Tyrrendered it Prior to the inſtitution of the e 
or &t 


ſuit, 


Cales in Parliament: 
ſuit. It is therefore moſt plain and palpable; 
that this ſurrender was made in the hope of 
evading the law, which the appellant had de- 
termined to tranſgreſs; and that the ſubſe- 
quent grant was but a' completion of the fraud, 
which he had originally meditated. 


If a fraud ſo flimſy and glaring could eſcape 
detection, the arm of juſtice muſt be weak in- 
deed. I very well know, that this ſort of im- 
poſition is but too common :—it is a practice of 
been uniformly condemned in the moſt pointed 


has had occaſion to animadvert upon it. 


« Giving part of the land recovered to coun- 
te ſel is not champerty, if it appear, that the 


e promiſe, or previous agreement.” Bro. Tit. 


* ſtrong preſumption of champerty. 1. Hawk, 


any part of the thing in demand, after the re- 
covery. And Penros's caſe is there ſtated. A 
writ of champerty was brought againſt Penros, 


another 


dangerous and pernicious tendency, and has 


terms by every writer on the Engliſh law, who 


e land was recovered bond fide, without any 
Champertie, pl. 3. But Hawkins ſays, It 
„ ſeems dangerous to meddle with any ſuch 


* gift, ſince it cannot but carry with it a 


P. C. c. 84. 5. 20. In 2 Inft. 564. A ſerjeant, 
apprentice, or attorney cannot contract to have 


for that he had part of fhe land recovered at 
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another man's ſuit. He ſaid, he was of coun. 


Kenner fel with the party which recovered, and had 


again 
Bzowys, 


taking of the ſtate: 
What became of Penros's plea; and we are of 


that land for his wages. The taking of the 
ſtate for his wages after the recovery could be 
no champerty, unleſs there had been a cove. 


' nant, or promiſe hanging the plea on the de. 


mandant's part, to make the ſame after the 
recovery, which was not alleged, but only the 
neither doth it appear, 


opinion, that it ſhall remain for ever a blemiſh 
upon his reputation, as often as it is cited, for 
% quamvis aliquid ex ſe non fit malum, tamen ſi ſit 
„% mali exempli non eſt faciendum.“ 


If the plea of Penros is to ſtamp an indelible 
blemiſh upon his reputation, although it does 
not appear that his plea was falſified, what is 
the neceſſary inference ariſing from the evi. 


dence in this cauſe, which ſtands uncontradict- 


ed? The appellant, a practiſing ſolicitor, be. 
fore the inſtitution of a ſuit entruſted to his 
conduct, took a leaſe for a long term from his 
client, who was out of poſſeſſion, of part of 
the lands in conteſt at a groſs undervalue. Be. 
ing adviſed, that ſuch a leaſe was fraudulent 
and void on the face of it, he executed a ſur- 
render, as now appears, for the ſole purpoſe 
of evading the law. And when he hoped to 
be enabled to plunder his client with effect, and 
with 
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with impunity, he took a ſecond grant of the 


ſame land, at the ſame rent, in fee-farm, impoſ- 
ing-this grant upon his client, as a leaſe: —And 
having practiſed this complicated fraud and im- 
poſition upon him, he deſerted his ſuit at the 
critical time, when it might have been proſe- 
cuted moſt materially to his advantage. He 
deſerted his client at the critical time, when a 
part of the decree, which was moſt eſſential 
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for his benefit ſhould have been carried in- 


to effec. By the decree he was intitled to an 
account of the rents and profits of his eſtate 
for a period of 25 years, which would have 
amounted to 10, oool. He was intitled alſo to 


the coſts of the ſuit. Not a ſtep was taken by 


the appellant to proceed upon the account, or 
to recover the colts againſt Fitzpatrick. Hav- 
ing obtained the decree upon proceſs, his only 


object appears to have been to turn it to his 
own advantage; . firſt, by obtaining a+ bond 


from the reſpondent for an exorbitant, untaxed 
bill of coſts :—And next by obtaining from 


him a grant in fee farm of a conſiderable part 


of his eſtate. 


It has hoin objected, that the ſuic was termi- | 


nated before the fee-farm grant was made to the 


appellant. It was terminated, ſo far as he 


meant to proſecute it. So far as this faithful 
and conſcientious praQtioner felt, that it might 
| | be 
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be carried on for his private advantage, It 


was terminated ſo far as he hoped to-eſcape the 


laws, which ſtood in the way of his plunder, 
and peculation. It was certainly terminated to 
every. purpoſe for which Mr. Kenney had origi- 
nally undertaken to proſecute it. 

But it ſeems to be a bold aſſertion in a court 
of juſtice, that a voluntary, and fraudulent de- 
reliction of a ſuit by a ſolicitor, may be pleaded 
by him, in defence of a groſs and abominable 
impoſition practiſed by him upon a ſimple and 
unſuſpecting client. That ſuch a dereliction of 
the ſuit ſnall evade the letter, or the ſpirit of 
the ſtatutes enacted againſt champerty—or, if 
the ſuit had been really at an end, it ſeems to 


be an equally. bold affertion, that the fee- farm 


grant obtained by the appellant can be diſcon- 


nected from the leaſe, which he had originally 


extorted from his client, before he took a ſtep 
to aſſert his rights. 


1 the execution of this ns, it appears, 
that the reſpondent went down to his eſtate and 
procured an attornment of the tenants to hini- 


ſelf, So far from acquieſcing in the improvi- 


dent grant into which he had been betrayed, 
his firſt act was to aſſert his poſſeſſion ; and the 
appellant did not take any ſtep, to diſturb-it till 
1786, when the outſtanding term expired, and 
| | then 
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then he brought an ejeAment upon his fee- farm 


grant, The reſpondent immediately filed his 
bill to impeach the grant, as a groſs fraud 
practiſed upon him, and if he had not been a 


BuzowNe. 


ſecond time miſled and impoſed upon by Kenney, + 


the appellant muſt have been compelled to diſ- 
gorge the whole of his plunder, and this 
wretched man would have been reſtored to the 
full poſſeſſion of his eſtate. | 


This bill depended in the Court of Chancery 
till 1787, it appears, that in the ſummer of 
that year, the reſpondent caſually met Kenney 


inthe high road in the neighbourhood of the. 
lands of which he had obtained the fee-farm 


grant. Mr. Kenney, it ſeems, did not conde- 


| ſcend to take off his hat to his old client, and a 


Mr. Henly, who was an acquaintance of Kenney, 
and then rode in company with the reſpondent; 
expreſſed his ſurpriſe and ſorrow at the coolneſs. 


- between them, and at his inſtance, he was in- 
duced to follow Renney to the houſe, at which 


he was then a gueſt, in order to appeaſe his 
anger, and to effect a reconciliation. 


\ . 


It is material to obſerve, that Kenney had, at 


this- time, bonds of the reſpondent. in his poſ- 


ſeſſion, on which he Rates, that more than 300l. 
was due, and it is ſully proved in the cauſe, 
that on their firſt meeting, Kenney upbraided 

a the 
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the reſpondent in ſtrong terms with having filed 


a bill againſt him. It appears, that they dined 
together, and after dinner drank to exceſs, and 
in the openneſs and folly of intoxication, the 
reſpondent declared his ſorrow at having of. 
fended Mr. Kenney by filing a bill againſt him, 
which he then offered to diſmiſs. The appel. 
lant however had too much profeſſional craft, 
immediately to accept an offer made under ſuch 
circumſtances. His anſwer was: No, you 
% have drank now, but if you are of the ſame 
„opinion in the morning, I will meet you.”— 
The appellant, by way of proving the delibera- 
tion and ſolemnity of this act of ratification by 
the reſpondent, has examined a witneſs, who 
proves, that he met him early. on the next 
morning, when the reſpondent told - him 


he was going to meet Kenney, in order to put 


an end to the ſuit, which he had inſtituted 


againſt him. The witneſs adviſed him to con- 


ſult his uncle; which he ſwears the reſpondent 
did, and then returned to the houſe, where he 
had left Kenney the night before. 


There with Mr. Kenney at his elbow, this man 
is made to write a letter to his ſolicitor, deſiring 
him to diſmiſs the bill, which he had filed : And 
he is duped into this conceſhon, without appriz- 
ing him, that by making it, he put himſelf 
ſill further into the power of of Kenney; 
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that the moment his bill was diſmiſſed for want 
of proſecution, he was, under a ſtatute, then 
lately enacted, liable to the full coſts of that 
ſuit, ſo far as it had proceeded, which coſts the 


Court had no diſcretionary power to mitigate. 


And Kenney having thus procured a letter from 
the reſpondent to his ſolicitor, defiring him to 
diſmiſs this bill, prevailed with him to write 
another letter to him, Kenney, to inform him, 
that he had written ſuch a direction to his 


ſolicitor—a direction given in Kenney's pre- 


ſence and probably from his dictation! 


But in this, as in Mr. Renney's former frauds 
practiſed upon the reſpondent, he appears 
clearly to have purſued his original ſyſtem of 


. abricating evidence to protect him againſt the 


attempts, which the reſpondent might make to 
ſeek redrels. h 


This is what has been ſo warmly preſſed at 
the bar, as a ſolemn, and deliberate ratification 


of the original grant. This ſecond impoſition 


upon the reſpondent by Mr. Kenney, is urged 
gravely and repeatedly as ſufficient to preclude 


the interpoſition of a Court of Equity, let the 


original tranſaction have been ever ſo foul, and 
erer ſo fraudulent, | 


It 
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It has been compared to the caſe of Lord 
Chbeſterſield v. Janſen.— Mr. Spencer, a young 
man of a ſhattered conſtitution and great ex. 
pectations, borrowed 500ol. upon a poſt obit 
bond, by which he contracted to pay 10, oool. 


after the death of the Ducheſs of Marlborough, 


if he ſurvived her; but if ſhe ſurvived him, the 
ſum originally lent by Janſen was loſt to him. 
Mr. Spencer ſurvived her one year and an half. 
In two months after her death, he freely and 
deliberately executed a bond for 10, o0ol., and 


during his life paid 2000l. part of the principal 


debt. He made a contingent and hazardous 
bargain to the lender, and ſolemnly executed 
a new bond, when the contingency happened, 
on which the debt became abſolute. Lord 
HAaRDWICKE, who gave no preciſe opinion as 
to the original tranſaction, determined, that 
the ſecond bond, and the payment of part of 


the debts by Mr. Spencer, after the Ducheſs's 


death, wal ſuch a ſolemn ratification of the 
original bargain by him, as to preclude his exe- 
cutor from impeaching it in a Court of Equity. 


Executors cannot diſpute the act of the man 


from whom they derive their authority. Says 
Lord HarDwicke, a man fully informed, 
„and with his eyes open, may fairly releaſe, 
% and come to a new agreement, and fo bar 


« himſelf of relief which might be had in this 


Court. The material enquiry is, whether 
de this 
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e this was done after full information, freely, 
« without compulſion, &c.” 


What analogy does the caſe of Mr. Spencer, 
and Lord HARDWICEkE's judgment upon it, 
bear to the caſe before your Lordſhips ?—The 


appellant, Kenney, an old and practiſed ſolicitor, 


got into his hands a man, who plainly appears, 


from all the proofs made in the cauſe, to have 


been a ſubje& of all others, beſt fitted for im- 


poſition, Of his dupery Mr. Kenney took every 
poſſible opportunity to avail himſelf, In open 


violation of the common and ſtatute law, he 
took a beneficial leaſe of a part of the reſpon- 
dent's eſtate, when he was out of poſſeſſion, 
having undertaken to inſtitute a ſuit to aſſert 
his rights. This leaſe the appellant afterwards 
ſurrendered, from a conviction, as he confeſſes, 
that it was fraudulent and void on the face of 
it. But with this conviction impreſſed upon 
his mind, it appears clearly, that he impoſed 
by a ſeries of artful miſreprefentation of ſer- 
vices on his part, on a ſimple and unſuſpecting 
client, to make him a ſecond grant of the ſame 


lands in fee-farm at a groſs undervalue: And 


having thus obtained the grant, he deſerted the 


intereſts of the reſpondent at the critical time, 
when the cauſe might and ought to have been 


proſecuted moſt materially to his advantage. 
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of indiſcretion, into which he had been betray. 


ed, took the firſt- opportunity to impeach it, 


and having filed a bill in Equity for the purpoſe, 
which if proſecuted to a hearing muſt infallibly 
have reſtored him to his rights, he was a fe. 
cond time duped by Fenney to deſert his ſuit, 
and to give him a new pretence for accumulat. 
ing coſts againſt him, of which it is in proof 
in the cauſe, that Kenney has fully availed him- 
ſelf. | 


This is the naked ſtate of the cauſe, which 
has been preſſed on the part of the appellant 
as defenſible upon principles, recognized as 
equitable in Great Britain and Ireland. 


I had nearly omitted to advert to another a0 
of ratification, which has been inſiſted upon 
with equal gravity, as amounting to a releaſe, 
or a new agreement in equity by the reſpon- 
dent, When he was duped into a conſent to 
diſmiſs his bill in 1787, the appellant proſe- 
cuted the ejectment, which he had brought for 
recovery of the poſſeſſion under his fee-farm 
grant, in which ejectment he obtained judg- 


ment, and a writ of habere facias poſſeſſionem ; 


and when the ſheriff went to the lands to exe- 
cute the King's writ, it has been ſtated gravely, 


and emphatically, that the reſpondent, not only 


, did 


King 


ariſil 
pella 
farm 
Lore 
dout 
ſpon! 
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did not oppoſe the ſheriff, but aQually attend- 
ed on the land, and quietly delivered the poſ- 
ſeſſion to the King's officer, armed with the 
King's writ, commanding him to take it. From 
whence, with equal gravity it is inferred, that 
the reſpondent did a ſecond time ſolemnly and 
deliberately ſo ratify and affirm his original act, 
that he cannot now be received in a Court of 
Equity to.impeach it. | 


I fear, that it ſometimes happens in the diſ- 
trict where theſe lands are ſituated, that the 
King's writs are not executed with the ſame 


facility. But it ſeems to be a new argument, 


in a Court of Juſtice, that obedience and non- 
reſiſtance to the King's writs will amount to 
the ratification of an act originally fraudulent 
and void. 


If this caſe had ftood clear of the queſtion 


ariſing upon the ſettlement, made 'by the ap- 
pellant, of the lands comprized in this fee- 
farm grant upon his marriage, I truſt your 
Lordſhips will agree with me, that a ſhade of 
doubt could not be entertained, that the re- 
ſpondent was intitled to full relief at the hear- 


ing of this cauſe, But the truſtees in that ſet- 


tlement having inſiſted upon it in bar of all 
relief ſought by the bill, and denied notice of 
the frauds progiiled by the reſpondent in ob- 

taining 
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taining the fee-farm grant, moſt certainly a 
very ſerious queſtion ariſes upon that defence, 
no proof whatever having been made by the re. 
ſpondent of notice on their part. And upon 
this point of the caſe alone, I heſitated. l felt 
a ftrong inclination in my mind to make the 
appellant diſgorge the whole of his plunder, if 
I could have done it without impairing a funda. 
mental principle of Equity. 


1 did entertain ſome doubts, whether the 
nature of the original tranſaQion on the part 
of Kenney, was not ſuch as neceſſarily led to 
notice of the frauds committed by him; more 
particularly as the fee-farm grant made by the 
reſpondent, and the conſideration of it are re. 
cited in the ſettlement. However upon the beſt 
conſideration, which I could give the queſtion, 
I thought it would be going too far to deter- 
mine, that the recital of a fact in a deed which 
might, or might not, according to circum- 
ſtances, be held in a Court of Equity to amount 
to a fraud, would of neceſſity affect a purchaſer 
for valuable confideration denying actual notice 
of the fraud. And therefore it was, that I did 
- "not feel myſelf at liberty, in pronouncing my 
decree to go beyond the life eſtate of the appel- 
lant, If I could have gone further, without 
impairing a vital principle of Equity, | felt 
| very inclination of my. mind in favour of the 
reſpondent 
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reſpondent to the full extent of what was de- 
fired on his part, and I could wiſh, that he had 
brought this queſtion before your Lordſhips by 
an appeal, on his part, from that part of the 
decree by which his bill has been diſmiſſed, as 


againſt the truſtees of the appellant's marriage 
ſertlenient. 


ir has been objected, on the part of the ap- 
pellant, that the truſtees are intitled to protect 


his life eſtate, and that their defence, as pur- 
chaſers for valuable conſideration, will extend, 
not only to the eſtate, which they derive under 
the deed of purchaſe; but to the prior eſtate 
teſerved by that deed to the appellant. This 


however ſeems to me to be a perfectly novel 


propoſition. I never have heard it before aſ- 
ſerted, that a man claiming as a purchaſer for 
valuable conſideration. without notice can by 
ſuch a plea protect any other eſtate than that 


- which he derives under the deed of purchaſe. 


I am" confident that no precedent can be found 
of any determination, which will warrant the 
alſertion; and to my judgment it is clear, that 


it is not ſupported by any principle of reaſon or 
juſtice, | 


The caſe of Bucknell v. Myter, determined 
by me not long ſince, has been cited at the 


bar, in ſupport of that part of the argument, 
Vo. III. K 1 which 
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which has been advanced upon the point of 
I will ſtate to your Lordſhips 
what that caſe was, and you will fee, whether 
it will bear upon any point in this cauſe. 


ratification, 


in money- 


the ſecurity. 


A man of the name of Xyan had won 160], 
at billiards from the plaintiff Bucknell, who 
executed his bond, with a warrant of attorney 
for confeſſing judgment for the debt. 
applied to the defendant My/er, who was a ſhop- 
keeper in the town of /exford, to purchaſe the 
ſecurity by accepting it for ſo much in dif. 
charge of a debt due by Han to him, and by 
advancing the ſurplus over and above the debt 
Myler refuſed to enter into the 
dealing, until he ſhould enquire of Bucknell, 
the obligor, whether the bond was paſſed by 
him for a valuable conſideration ; and upon 
putting the queſtion to him, it did appear, that 
Bucknei is acknowledged the debt to be fair, and 
told Myter, that he would, be ſafe in purchaſing 
On the faith of this repreſen 
tation, Myler took an alignment of the Judg- 
ment entered upon this, bond for, full value paid 
by him to the conuſee of the judgment, and 
Bucknell, the conuſor, afterwards paid him gol. 
in part diſcharge of the debt; and having 
accaſion to ſell a part of his real eſtate, he ap- 
plied to Myler to acknowledge ſatisfaction on 
record 55 the judgment, and to take a new 


Ryan 
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bond from him for the balance remaining due 
of the debt. To this propoſal Myler aſſented 
for the accommodation of Huctnell, and ac- 
cordingly he acknowledged ſatisfaction of the 
firſt judgment, and - Bucknel! executed a new 
bond to him for the balance remaining due of 
the debt. | | 


It is clear, that Myler, by relinquiſhing the 
firſt judgment, waived all remedy at law, 


againſt Dan, the original conuſee of that judg-/ 
ment, upon the covenant contained in his 
affignment of it, that the ſum paid for the 
alignment was due by the conuſor of the judg- 


ment; and after Bucknell had induced Myler, 


firſt by his favourable repreſentation of the ſe- 
curity, to become a purchaſer of it for full 
value; after he had confirmed that repreſenta- 
tion by paying part of the debt—after he had 
prevailed upon Myler, for his accommodation, 
to relinquiſh the original ſecurity, and thereby 
to waive the remedy,” which otherwiſe he might 
have had againſt Xy7n, upon the covenant con- 
tained in his deed of affignment—and after he 
had ſolemnly and deliberately executed a new 
(curity for the balance remaining due of the 
debt, he came into the Court of Chancery to 
be relieved againſt that ſecurity, ſuggeſting, 
that the original tranſaQion between him and 
Dan was illicit—that the original ſecurity was 
LI 2 executed 


againſt , 
BrowNe. 
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executed for a debt contracted at play, and 
therefore that his ſecond bond ought to be con- 


nefted with it, and ſhould be condemned by a 
Court of Equity. 


1 had no doubt in my mind, that the original 
contract was illicit, and if it had been a 
queſtion between them, I would without heſita- 


tion, have enjoined Kyan from proceeding to 


levy the debt. So if Myler had taken an 
aſſignment of the ſecurity, without previous 
communication with Bucknell, 1 ſhould alſo 
have enjoined him. But I was of opinion, 
that Bucknell the plaintiff in the cauſe, having, 
by his repreſentations, induced Myler to be- 
come a purchaſer of the ſecurity,g having re- 
peatedly and deliberately confirmed theſe repre- 
ſentations by a variety of ſolemn acts; and 
having alſo induced Myler to releaſe the aſſignor 
of the ſecurity from the covenants contained in 
the deed of aflignment, was by every rule and 
prineiple of equity barred of all relief, ground- 
ed upon the original ne _ by tin 
9 Ryan. 


. There i 8 2 the conſtruction of 
acts of parliament muſt be the ſame at law, and 
in equity. But where a Court of Equity is 


called upon to carry an act of parliament into 


execution, 
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* execution, it is always governed by the great 1796 
and fundamental principles, which muſt be k.xNav 
attended to in every other caſe. The rule is B 
laid down by Lord TaLBOr diſtinctly in the 
caſe of Collet v. De Galles and Ward, Forrefter*s 
Caſes, 243. And therefore, although I have 
always been anxious to execute the laws made 
to reſtrain the deſtructive vice of gaming, I did 
not think myſelf at liberty, in the caſe which 
has been alluded to, to interpoſe at the ſuit of 
Mr. Bucknell againſt a fair purchaſer of the 
ſecurity, who had acted under the influence of 
his ſuggeſtions, that it was free from objec- 
tion—ſuggeſtions repeatedly confirmed by the 
moſt ſolemn and deliberate acts. 
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In this caſe, there is nothing like a ſolemn 
and deliberate act of ratification proved againſt 
the reſpondent, and therefore ſo far as I thought 
myſelf warranted by the general principles of 
equity, l have gone for his relief. But 
ſo far as the bill ſought to affect the truſtees 
named in the appellant's marriage ſettle- 
ment, I felt myſelf bound to diſmiſs it; and 
therefore to my judgment it appears clear and 


on of plain, that the principles which governed my 
7, and decree in the caſe of Bucknell v. Myler haye 
ty is been ſtrictly adhered to in the preſent caſe. 
it into N 1 a 
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The only point remaining in the caſe, is the 
queſtion of improvements ; and I muſt ſay, 


that this topic ſeems now to be the hackneyed 


pretext of every man, who has committed a 
fraud, and would ſanctify it in a Court of 


Equity. There is certainly ſome evidence of 


improvements made by the appellant. One 
witneſs ſwears, that he believes in making 


drains, and erecting gates, the appellant ex- 


pended 2000l. Another eſtimates his expen- 
diture at 120ok. I ſhould ſuppole, that either 
ſum would go very far indeed in making drains 
and erecting gates, The evidence is extremely 
looſe. But proof has been made of improve- 
ments to ſome extent by the appellant, and 
therefore I decreed the account from the time 
of filing the bill: —otberwiſe J ſhould have 
directed it to be taken from the time when the 
appellant got into be. 


As to the equity arifing from laſting and 


valuable improvements, I do not conſider a 


man, who is conſcious af a defect i in his title, 


and with that conviction in his mind expends 
a ſum of money in improvements, as intitled 
in any ſort to avail himſelf of it. If the perſon 


really intitled to the eſtate will encourage the 


poſſeſſor of it to expend his money in im- 
provements, or if he will look on and ſuffer 
ſuch an x expenditure, without apprizing the 


party 
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party of his intention to diſpute his title, and 1796 
will afterwards endeavour to avail himſelf of mx 
ſuch fraud; upon the ground of fraud, the Boks: 
juriſdiction of a Court of Equity will clearly 

attach upon the caſe. But does it follow from 

thence, that if a man has acquired an eſtate by 

rank and abominable fraud, and ſhall afterwards 

expend his money in improving the eſtate, that 
therefore he ſhall retain it in his hands againſt 

the lawful proprietor ?, If fuch a rule ſhould 
prevail, it will certainly fully juſtify a pro- 
poſition, which I once heard {tated at the bar 

of the Court of Chancery, that the common 

equity of this country was, to improve. the 

right owner out of the poſſeſſion of his eſtate, 
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If the appellant, with full conviction of the 
frauds practiſed by him in obtaining a grant of 
his client's eſtates, and of the ſubſequent frauds 
practiſed by him to induce the reſpondent to ac- 
quieſce in the firſt impoſition, has thought fit to 
expend ſome money in improving the eſtate, it 

would be ſtrange doctrine indeed to hold, that 

by ſuch an expenditure he might ſhelter himſelf 
from all attempts which could be made by an 
injured man to ſeek redreſs. 


4 In the caſe before Lord HARDWICRE, which | 
ﬀ has been cited, a man expended a conſiderable 
de ſum of money in erecting a houſe in the city of | 


ty | London 
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London upon a building leaſe. There was a 
defect in the leaſe of which the reverſioner waz 
apprized, and he looked on whilſt the build. 
ing proceeded without apprizing the leſſee of 
the defect in his title. For ſeveral years he re- 
ceived the rent reſerved by the leaſe, and after 
the leflee had completed his improvements 
proceeded to evi the leaſe, and Lord Harp- 
WICKE determined under theſe circumſtances, 


2 that the reverſioner was bound not to con- 


trovert the leaſe, and upon the ground of fraud 
on his part | he relieved againſt i It. 


Upon the whole of this 1 it is in my 
opinion one of thoſe ſhameleſs and abominable 


acts of fraud and plunder, on the part of the 
_ appellant, that have brought diſgrace and 


ſcandal upon an honourable profeſſion. I can- 
not but wonder that any profeſional man 


would venture to ſubmit ſuch a cauſe to public | 


diſcuſſion. However for many reaſons, I am 
extremely happy, that it has received full and 


| public diſcuſſion before this tribunal. 


e 


Perhaps in a caſe ſo plain 1 laws taken up 
more time than was neceſſary. II your Lord. 
ſhips ſhould agree in opinion with me, you will, 
I preſume affirm the decree with coſts. 


ord 


Caſes in Parliament, 
Lord CLONMELL. I perfectly agree in opi- 


nion, that the decree ought to be affirmed with 


coſts. The appellant has derived more benefit 
to himſelf than he was intitled to. The life 
eſtate, which is only one third of the value of 
the lands, is taken from him; the ſubſequent 
remainders, which amount to two thirds, are 
ſuffered to remain and he has ſecurity for the 
coſts due to him. 


Lord YELverRon, My 1 although 
| approve of the decree pronounced by the 
noble Lord ſo entirely, that I might paſs it 
over in filence, yet I truſt your Lordſhips will 


indulge me, while I give utterance to a few ob- 


ſervations which have occurred to me during 
the hearing of this appeal. 


My Lords, I conſider the conduct of the ap- 
pellant as a complete tiſſue of impoſition from 
its commencement to its determination: Et is a 
caſe which originated, continued and ended in 
fraud. It j is the caſe of an attorney obtaining 
from his client pending the cauſe an uncon- 
ſcionable bargain, without any confideration— 
for extraordinary acts of friendſhip never per- 
formed —ſervices never done —or if done, more 
than amply rewarded. | 
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My Lords, I conceive, that in caſes of thi; 


not ſo much out of regard to the individual 
concerned in the tranſaction, as upon the 
principle of public convenience, and public 
policy. I hold an attorney to be an officer 
aſliſting in the adminiſtration of juſtice ; he act; 


ing between the attorney and chent is always 
the ſubject of jealouſy in a Court of Equity.— 
If an attorney take a bond for coſts, a Court of 
Equity will not ſuffer that bond to ſtand as any 
thing more than a ſecurity for ſo much as ſhall 
appear due upon a taxation. If a mortgage be 
obtained for coſts, equity will not ſuffer it to 
be forecloſed, but in like manner will dire it 
to ſtand as a ſecurity for what ſhall appear due 


upon taxation. 


Upon the {ame principle, the wiſdom of our 
anceſtors has made poſitive proviſions againſt 
attornies, and not againſt attornies only, but 
advocates, and even judges dealing with any 
ſuitor in a cauſe for any thing in litigation m 


that cauſe- The noble Lord, who ſo ably went | 


through the caſe, cited thoſe poſitive inſtitu- 
tions; and I conceive they have been always 
ated upon by Courts of Equity and Law m 
the inveſtigation of dealings between attorney 
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The attorney, I have faid, is a miniſter of the 


Court. If he undertake to inſtitute, or defend 


a ſuit, and does not through neglect, the 


Court wall puniſh him; and he is ſo much an 


officer of the Court, that once he is appointed, 


the party cannot change him without leave of 
the Court. | 


1 have faid, that Courts interfere from 


the broad principle of public policy ; and 


here I will avail. myſelf of a caſe cited from 
2 Ath. 25, Walmeſley v. Booth. There Faphet 
Crock, an infamous man, had been under pro- 
ſccutions ; an attorney, who had prepared his 
vill, by which Crook left him 1000l. took alſo 
a bond as a ſecurity for that ſum: it was in- 
tended as a reward for ſervices, which were 
recited in the preamble i in the very ſame words 
3 in this fee farm grant. When the caſe came 
firſt before Lord HAaRrDWICKE, that upright 


judge knowing the character of the man who 


executed the ſecurity, knowing him to be the 
moſt conſummate Alen, under whoſe burthen 
the earth ever groaned —a man capable of 
cheating all mankind, and incapable of being 
cheated himſelf, diſmiſſed the bill impeaching 
the bond. But upon a re-hearing, he confeſſed 
himſelf miſtaken, - becauſe it is not out of re- 
gard to the parties concerned, that Courts in- 
terfere, but on account of the miſchiefs ariſing 
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to the public from tranſactions of that kind, 
and therefore he reverſed his former decree. 


It cannot be pretended, nor was it, that any 
conſideration was given for this fee-farm grant, 


bother than the pretended ſervices of Kenney, — 


officer to enquire and report, what thoſe ſer- 


The decree of the Court of Exchequer was put 
in execution in June 1783. On the 24th of 
Fuly 1783, Kenney took a bond for the ful 
amount of the coſts, in addition to which he 


was pleaſed to charge his client with money 


advanced for his ſupport ; and you will be ſur. 
prized to hear, that though Kenney without 
taxing his coſts, as he ought, inſtead-of think. 
ing himſelf ſufficiently rewarded by this ſecurity 
for an untaxed bill of coſts, had the art to 


-make this man think he had performed wonder. 


ful ſervices for him; and in two days after, on 


the 26th of Ju, he acknowledges the mighty 
obligation, under the weight of which he ws 


uneaſy until he gave this deſerving man a me. 


rited compenſation. 


in that caſe J mentioned, the bond was paſſe 


in conſideration of ſervices performed, and 


thoſe ſervices were recited in the preamble, a 
here in the preamble of the fee-farm grant, yet 
Lord HARDWICE E, (the plaintiff ſubmitting to 
it and offering it by his bill) directed the 


vices 
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vices were, and what would be a proper reward 
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for them; but even this he would not have £|.qr 


done, if the plaintiff himſelf by his bill had not 
ſubmitted to it. | 


Give me wks to ſuppoſe for an inſtant, that 
the noble Lord had directed ſuch an enquiry 
below, what mult have been the report of the 


officer: — Could he have ſaid, that this man 


undertook the conduct of the cauſe from the 
pureſt and moſt diſintereſted motives, without 
any view of advantage to himſelf? Muſt he 
not have reported, that before the ſuit was un- 


ag 
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dertaken, Kenney took care to reward himſelf 


by a leaſe of ſuch a quantity of ground, and at 


ſuch a rent ?—And although he would have it 


now underſtood, that he conſidered this leaſe 
of no value, yet in 178x, he thought it ſo pre- 
cious, that the very day after its execution, he 
put it upon record, and it was juſt upon the 
eve of filing a bill for his unfortunate client, 
that he thought fit to have this leaſe cancelled, 
being adviſed, that it could not be ſupport» 
ed. | 


The noble Earl Fa ſtated the Geuation of the 
His father had been extravagant; 


reſpondent, 


his education had been negleted—he had been 
bred to the ſea-ſervice—he might have known | 
that a battle at . and taking a ſhip without 

firing 
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ing a cauſe after oppoſition, and a decree upon 


perion. The reſpondent is perſuaded to be. 


lands comprized in the-fee-farm grant were in 
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firing a gun are two different things; but it is plain 
he knew nothing of the difference between pain. 
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ſequeſtration, which the commoneſt clerk in 
the hall could manage, as well as any other 


lieve, that the ſervices performed are of ſuch 
value, that he writes a letter on the 26th of 
July 1783 (which I cannot but think was dic. 
tated by Kenney himſelf,) after paſſing the ſecu- 
Tity for the coſts; and in Augu/? 1783, inſtead 
of granting a leaſe, he is perſuaded to part with 
the inheritance of the eſtate; —for if this tranſ. bill 

action ſhall ſtand, ſince two perſons cannot Rl 
have the fee of the ſame land at one and the of I 
fame time, Browne will have no eſtate in the 


: £ l | 
land, he will only have an eſtate in the rent. — ** 
He took not a leaſe, . which the unfortunate ſeem 


man underſtood it to be, but a' conveyance of 


. . vhil 
the whole inheritance. | 


fore 
the; t 
writs 


My Lords, it is very remarkable, that the 


duc 

leaſe to an old tenant; Browne therefore was dref 

not obliged to file a bill to avoid this grant, for very 

poffeſſion did not accompany it. * However in By. 
1786, about which time the leaſe to the old tran 


tenant expired, he was adviſed to put a bill 

upon the file—ſome proceedings were had but 

mark what became of it. He meets Kenney in 
gk | | the 
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de neighbourhood. of the houſe of Kiltwlagh 
on the 25th of January, for I am enabled from 
the admiſſions in the pleadings to name the 
very day of the meeting. His heart is opened 
by indulging freely in the exceſſes of the table, 


and it is well known, that neither the hearts 
nor the purſes of ſailors. when open, cloſe as 


ſon as thoſe of other men. They ſat to a 


late hour :—in the openneſs of his heart, he 
but Kenney. had 


propoſes to diſmiſs the bill; 


too much cunning to carry his ſcheme into exe- 


cution that night The next morning the re- 
ſpondent writes to his attorney to diſmiſs the 
bill. But mark what follows; Kenney thought 
not that enough; ; he might never get poſſeſſion 
of the letter written to Brorone's attorney; he 
nult cherefore have a letter under the hand of 
Browne addreſſed to himſelf; but it might 
ſem awkward that Browne ſhould write to him 
while they were in the ſame houſe, he there- 
fre perſuades him on the ſame day to go to 

the town of Athenry a few, miles diſtant and to 


write from thence, The. Jetter has been pro- 


duced—there is no poſt mark upon it—it is ad- 
drefled—where : T0 Dublin as if upon that 
very day, Fenney could have gone to Dublin 
and received a letter from Browne Rating that | 


ranſaCtion, ,, 
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poſſeſſion; but it was upon a judgment in ejedt- 


after the marriage ſettlement, which has been 
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| This diſplays ſo much the fraud of one pin, 


and folly and cullibility of the other, that! 
ſhould be aſhamed to take up more time upon 
3 os 

Give me leave now to go to the taking of the 
poſſeſſion in 1787. From the ſtatement of 
Kenney it would ſeem as if Browne gave up the 


ment obtained by Kenney, and that the ſheriff gave 
the poſſeſſion. This happened three months 


ſo much relied upon; but which makes ſo dif. 
ferent an impreſſion upon me, that I had but 
one doubt upon the decree, when I read the 
printed caſes, and heard the argument, and 
that was, whether the fee-farm grant does not 
carry on its own front ſuch a cautionary adver- 
tiſement to all mankind, not to accept any ſet- 
tlement or conveyance of the lands comprized 
in it. It is not neceſſary, that a party ſhould have 
actual notice of a fact to avoid a deed: If he 
have notice of any thing which will lead to 
diſcovery of the fact, it is ſufficient. This 
deed muſt have been laid before the truſtee 
upon the treaty of marriage; for inſtead of 
there being two or more truſtees, as is uſual, 
the only one here 1s the brother of Mrs. Kenney. 
If he looked into the deed, he would naturally 


_ enquire into the circumſtances of thoſe ſervices, 


which 
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which are ſtated in the recital. He muſt liave 
aid, © you have done great ſervices, what are 
they ! I recoveted an eſtate for him.“ 

« I ſuppoſe you recovered it at your own ex- 
« pence ?'—*© No, I took care of myfelf—I 
took a ſecurity for my coſts : this is over d 
« above the coſts ; it is for eminent ſervices.” — 

« What are they?“ —Nothing, but obtaining 
a decree. upon ſequeſtration, which the, moſt 
common. clerk in the hall could do. 


It is a reward ſo, much exceeding any thing 
that ever happened in the profeſſion, that one 
of the moſt honourable and experienced men 
in it, ſaid it was unexampled in the hiſtory of 
the generoſity, of clients ! 


In fix years after the firſt bill was diſmiſſed, 
the preſent one was filed—there was an ac- 
quieſcence from the time of the poſſeſſion in 


; 1787. until 1793 I do acknowledge, and that 
is greatly relied upon, and yet it happens, that 


is, exactly the ſame period of acquieſcence, 


which occurred in the caſe, of Croołe— for his 


Frente, cqpleſcrs during fix 22 


Improvements, are alſo relied upon; but 5 


know, of no caſe where they have aſſiſted a man 
in a defence of this kind, except where a party 
having the deeds or title in his pocket, and 

Vol. III. M m knowing 
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knowing they would avoid the tenant's intereſt, 


ſtands by, ſees the improvements going on, en. 
courages them, and then ſeeks to recover poſ- 
ſeſſion of the land, with thoſe improvement 
upon it. There is no caſe where improvements 


have protected the party making them, but” 


where he. was a bond fide poſſeſſor of the land. 


1 leave it to your Lordſhips to determine, 
whether®under all the circumſtances, Renney 
is ſuch a poſſeſſor of the land in queſtion, 


; it is faid, there ſhould be ſome direction to 
the maſter to make allowance for thoſe im- 
provements. If the appellant had been a bons 


fide poſſeſſor I think the decree ſhould have 


contained ſuch a direction, and to have en- 
quired what the value of them was. But ſee 
what the caſe is—the poſſeſſion was obtained in 
1786—it does not appear that during the whole 
time the appellant was in poſſeſſion he ever paid 
one ſhilling rent. He has not attempted to 
prove a ſingle receipt for the rent of 36l.— 
Therefore he puts the whole rent into his 
pocket, and he gets the full enjoyment of the 


land for ſix years, which he ſettled as of the 


value of 200l. per ann. The rent then for ſix 
years will make compenſation for improve- 


ments if he be intitled to any. And here it 


cccurs to me, that though it appears by the 
 fettlement, 'that the appellant had other eſtates 
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(for he charges his eſtates generally with pro- 
viſions for younger children) yet he includes 
in the limitation to his firſt and every other ſon 
only thoſe lands of Glpves, of which he had a 
fee-farm grant. 


I am therefore upon the whole of this caſe 
cleatly and decidedly of opinion with the noble 
and learned Earl, that he would not have been 
juſtifiable in pronouncing any other decree 
than he did—a decree not only founded upon 
juſtice, but upon the broad principles of equity 
and of. policy—it is ſo ſtrongly founded in this 
reſpect, that it is impoſſible to ſhake it, and 
therefore I heartily and entirely concur in it.— 


| am of opinion, the decree ought to be affirm- 
ed with exemplary coſts. 


It was OrDzxrED and ADJuDceD that the 
Appeal be diſmiſſed and the decree therein 


- complained of affirmed, with 100l. coſts. 
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CASE 
9 


RICHARD POWER, Ax D WILLIAM 
POWER, Esaxs. 


AGAINST 


WILLIAM PERSSE, Eq. 


6—ͤ— 


Eg 25th, 1796. 


Tur PETIT TONERS. preſented a petition to 
the Houſe on the 4th-of February, 1796, pray- 
ing their Lordſhips to receive a petition of 
appeal, complaining of a decree of the High 
Court of Chancery, pronounced on the 23d of 


der binding * 1789. 


the right. 


The conſideration of the petition was or- 
dered to be poſtponed, until Tueſday, Feb. gth, 


; and the Lords be ſummoned for that day. 


The 


n to 
ray- 
1 of 
Jigh 
d of 


or- 
th, 


The 
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The two ſenior ſix clerks, and deputy keeper 
of the rolls were ordered to attend. 


1 


7 ueſday, February 9th, 1796. | 


Lord ChaxcELLoR. The obſect which I 
had in deſiring that the conſideration of the 


petition of appeal in this cauſe might be ad- 


journed, and that your Lordſhips ſhould be 


ſummoned to attend on this day, was, that it 
might be determined, whether this petition of 
appeal has been preſented within the time 
limited by the 98th ſtanding order? 


The decree binding the right of the appel- 
lant was certainly pronounced in the Court of 
Chancery more than ſix years ſince; it was pro- 
nounced on the 23d of November 1789, and 
was ſigned by the regiſter in the month of 
April following. The practice of the Courts 
of Chancery, and Exchequer, in this particular, 


is nearly analogous, that when a decree is pro- 


nounced, the party applies to the regiſter to 


ſign and certify the decree; the pleadings are 
made out, as they appear upon record; the 
hearing of the cauſe is recited, and then the 
decree of the court is drawn out and ſigned by 


the regiſter, 
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Practice of 
Courts of 
Equity in 
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If the parties acquieſce in the decree ſo fign. 
ed, they ſeldom. go to the expence of further 
proceedings and if an interlocutory decree 
be pronounced, they do not proceed to make 


it up, until there is a final decree. But if they 
' enrol the decree, ſo that it becomes a record 


of the court, there is a docket made out for 
the Chancellor's ſignature, which is the autho- 


rity for enrolling it as a record of the Court. 


If the party who has obtained the decree 
wiſhes to go further, or finds it neceſſary to 


enforce obedience to it by proceſs, he may 
have his decree engroſſed on parchment and 


exemplified | under the great ſeal. 


In this caſe a doybt may ariſe, whether the 


zime of limitation takes place from the ſigning 


of the decree by the Regiſter, or the ſigning 
by the Chancellor. 


The ſtanding. order of this Houſe has been 
copied from the arder of the Houſe of Lords 


of Great Britain; this is the firſt caſe, which 


has occurred upon this order, and. therefore 


upon a point of ſuch importance 1 wiſh to 


know, what conſtruction bas deen put upon 


their ſtanding order by the Houſe of Lords of 
| Great Britam z yherher the time of limitation 
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is conſidered by them to run from the day of 
pronouncing the decree, or from the time 
when the Chancellor ſigns the docket, which 
is the authority for enrolling the decree. 


If your Lordſhips agree with me, that it is 


deſirable to be aſcertained of the practice of 


the Houſe of Lords of Great Britain, there 


can be no difficulty in obtaining authentic in- 
formation upon the ſubject, for which purpoſe 


I ſhould hope, that the conſideration of the 


queſtion will be adjourned for a fortnight. 


' OnpzreD, that the conſideration of ſaid 
petition be further adjourned for a fortnight, 


February 25th, 1796. 


The order of the day was read for taking 
this petition of appeal into conſideration. — 


Lord CHANCELLOR. It will be neceſſary to 
call your Lordſhips attention to the circum- 
ſtances of this caſe. This is an appeal from a 
decree pronounced in the Court of Chancery on 
the 2 30 of November, 1789. The decree was 

; made 
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made up in the 'regiſter's office in March, 


1790. When that decree was pronounced, it 
declared the plaintiff intitled to the execution 
of a covenant of renewal, and directed an ac. 
count of the rent and fines due by the tenant. 
The defendant in the cauſe, who appeals, went 
before the maſter, who made his report in 
1792, when the final decree was made for pay. 
ment of the rent and fines, as alſo for the exe- 


cution- of a leaſe, purſuant to the decretal 


order, upon payment of the ſym reported due 


for rent and fines. 


This decree never yet has been ſigned, or 
enrolled, nor docketted, and the queſtion now 
bes whether under the terms of the ſtanding 
« order, an appeal can be received from the 
« firſt decree, which binds the right ?”—That 


was the decree, which declared the plaintiff in- 
titled to a.renewal. 


With regard to the final decree, the appel- 
lant certainly is intitled to appeal from it, if 
he think fit: —If the maſter has made a mil. 
take, or the final decree be not warranted by 
155 report, he can appeal. 


But with reſpe& to the firſt decree, I think 
prider the ſpirit of the order, he is too late, 


and 
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and upon enquiry, I find that the queſtion aroſe 


in the Houſe of Lords of Great Britain in the 
caſe of Smith v. Clay, 6 Bro. P. C. 395. That 
was an appeal from a determination of Lord 
CAMDEN, by which a decree of 30 or 40 years 
ſtanding was carried into execution. The firſt 
decree had not been enrolled until within the 
time limitted by the ſtanding order, and then 
an appeal was brought from both decrees ;- but 
it was held, that the enrolment did, in effect, 
relate to the time of pronouncing the decree, 
and that an appeal could not be received from 
the firſt decree. 


And if that were not the conſtruQtion of the 


order, this difficulty would occur :—lt is always 


deſirable, where it can be done, to ſettle the 
rights of the parties by an interlocutory decree; 
and it is univerſally underſtood, that ſuch a de- 
cree ought. never to be enrolled, before the 
cauſe is finally diſpoſed of :—Firſt, becauſe it 
ought always to remain open to a re-hearing 


| before a final decree is pronounced ;—and next, 


that by enrolling it, a very heavy and unneceſ- 
lary expence muſt be incurred. 


But if the limitation of an appeal is to take 
place, not from the day of extracting, or pro- 
Founcing the decree, it will occaſion this dif- 
ficulty, 
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ficulty, that where the interlocutory decree de. [ 
clares the rights of the parties, and a long ac. ſolo 
count depends before the maſter, unleſs the cre! 
plaintiff who obtains the decree, proceeds to be 
enroll it, the oppoſite party will have five years five 
to appeal, not from the time when his right is pro 
bound by the interlocutory decree; but from fhal 
the time of the final decree, which is founded ma 
on the maſter's report: And this further in- 
convenience will follow, that a man, who 1 
means to act vexatiouſly, will be enabled to er. 
entangle his adverſary in a long and litigated nec 
account before the maſter, and at any time Exc 
within five years from the day of enrolling the enr 
final decree, prefer his appeal from the inter- be 
locutory decree, by which alone, as in this Cha 
inſtance, he can be aggrieved, roll 
int 
1 have the beſt authority for ſtating, that this vai] 
queſtion was argued and decided by the Houle upo 
of Lords of Great Britain in the caſe of Smith ” 
fror 


v. Clay, which I have already mentioned. It 
- fo appears by the printed report, 6 Bro. P. C. Cha 


409. The entry in the Journals is; that it ws ſl 1 
declared, that the appeal from the decree of ord 
the 15th July 1728, and 5th February 173, J 


_ ought not to have been received and therefore 
that the appeal ſhould be diſmiſſed, ſo fat roll 
as it complained of thoſe decrees. 


* 


L ſhall 
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I ſhall therefore move your Lordſhips to re- 1796 


> de. 
1 ſolve that the petition of appeal from the de- N 
the cree of the 23d November 1789, ought not tg e 
1 00 be received, not having been preſented within Satt. | 
rears five years and fourteen days from the time of 
ht is pronouncing the decree. But if the petitioners 
"0 ſhall think fit to appeal from the final decree, he 
nded may n do it. 
er in- 
who Lord YELVERTON. As this was a matter con- 
d to cerning both the Courts of Equity, I thought it 
rated neceſſary to enquire from the regiſter of the 
time Exchequer, -what the praQtice is, with regard to 
g the enrolling decrees in that Court, and I find it to 
inter be ſomewhat different from the practice in 
1 this Chancery, becauſe in the latter, a decree is en- 


rolled ouly from the time of ſigning it; but 
in the Exchequer, a more rational practice pre- 


it this vails, becauſe there it is enrolled as of the day 
Houſe upon which it was pronounced. 'The order of 
Smit the Houſe ſeems to have been framed rather 
d. h from that practice, than from the practice of 
N Chancery, for the words of the order are; — 
it was * that no petition of appeal from any decree, 
ree of order, or ſentence ſhall. be received after five 
1741, years from the ſigning and enrolling, or ex- 
05 tracting the ſame.“ Now if the decree be en- 
ſo far rolled and dated as of the day of pronouncing + 
| It, no appeal can be received after five years 
from 
[ ſhall 


rt 
* 
== 


3 
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— from that time. But in Chancery, the decree 


may be enrolled many years after it is pro- 


nounced, and it will appear to be enrolled only, 
aus of the day on which it was ſigned, I con- 
ceive the true rule of limitation to be this, that 
it ſhall run from the time when the party com- 
plaining feels himſelf aggrieved, and he is ag. 
grieved the moment an order is pronounced 
binding his rights. The interlocutory decree 
in this caſe was pronounced in November 1589. 


If the time of limitation ran from thence it 
would run from the time in which the appel. 
lant was aggrieved, unleſs the ſituation of 


things, as between the parties make a dif. 


ference, and how far that makes any I ſhall 
ſubmit to your Lordſhips. 


This won sien deni ſuch a de- 
cree is never enrolled—no decree can be 
carried into execution until it is enrolled. — 


Then the queſizon is, whether the appellant 
was aggrieved from the time of the interlocu- 
tory decree which is not enforced, or from the 
final decree which may be enforced ? Clearly 
in one caſe, he is not within the time. But if 
he were not aggrieved until the decree was put 


into execution againſt him de is within the 


time. This was the only doubt I had ſince l 
knew. chat a communication was had with 


authority 
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<cree authority on the other ſide of the water, where 1796 
pro- the practice ſeems to me to apply to caſes of hats gs | 
Only, - final decrees only, and not to apply to the diſ- . 
con- tinction between final and interlocutory de- caſe. 
that erees. | 

com. 35 

 ag- Lord CARLETON. I agree with the noble 


nced Lord who ſpoke laſt, that the principle of the 
*cree order is, that a party ſhall be bound from the 
789. time he is firſt aggrieved, and that the time of 
ce it limitation ſhould run from thence.” —In my 
PPel- opinion, a man is firſt aggrieved by an inter- 
n of locutory decree, which decides the right againſt | 
dif. him; the inſtant it is pronounced, it becomes 
ſhall the foundation of various ſubſequent proceed- 
ings, which may be carried on without any en- 
| rolment at all. In England, I believe, an in- 
de- terlocutory decree: is never enrolled. Here it 
1 be may under particular circumſtances ; but very 
d.— ſeldom, and Courts of Equity are not deſirous 
llant of encouraging ſuch enrolment, becauſe from 
Ocu- the moment the enrolment is made, their power 
1 the to vary upon a re-hearing is ſuperceded.— 
early Though interlocutory decrees are not enrolled, 
ut if yet they bind the right of the parties againſt 
put whom they are pronounced, and they enable 
the the oppoſite parties to carry on proceedings, 
ice | and to certain purpoſes they may be carried 
with into execution, though certainly ſome parti- 
ority cular 
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cular effects do ariſe from enrolment, when it 
is had. 


Therefore I think the party is aggrieved the 
very inſtant a deciſion is pronounced againſt him 
which determines, that he is not intitled to 
what he claims; then according to the prin. 
ciple which influences- the mind of the noble 
Baron, the limitation runs from the interto- 


- cutory decree; and infinite inconvenience would 


ing the interlocutory decree. 


ariſe in equity, if any other doktrine were 
taken up. 


Therefore the five years and fourteen days 
muſt be computed, from the time of pronounc- 
Now ſuppoſe an 
interlocutory decree pronounced ten years ago, 
and a variety of orders in purſuance of it, 
many of them more than five years antecedent 
to an appeal, others within five years, and an 
appeal is brought againſt the interlocutory de- 
cree and all the orders. With regard to ſo 
many of thoſe orders, (ariſing out of the inter- 
locutory decree) as were pronounced five years 
before, no appeal can be received :—and they 
are for ever concluſively binding. Suppoſe 


then the party were at liberty to bring before 


the Houſe, the original foundation of thoſe 


ordert namely, the interlocutory decree, pro- 


nounced 


nounc 
the d. 
thoſe 
main 1 
the fe 
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counced five years ago, and the Houſe reverſes | 


the decree, What is the conſequence ?—All 
thoſe orders pronounced five years before, re- 
main unreverſed, and yet by reverſing the decree, 
he foundation of all the orders is cut away. 
Therefore I think the decree which declares 
the right is the guidance to the party and the 
order of the Houſe ſhould be applicable to in- 
terlocutory decrees, The contrary argument 
would amount to this :—That from an inter- 
locutory decree, which is the molt effential 
and binds the right of the parties, an appeal 
may be brought at the moſt remote period of 
time; whereas from a final decree, which mere- 
ly carries the former into execution by injunc- 
tion, an appeal can only be brought within five 
years and 14 days. 


Lord CHANCELLOR. My Lords, there is 
one circumſtance of which I ſhould apprize you. 


This perition was preſented laſt ſeſſion and 


leave was then given to withdraw it without 
0 


It was RESsOL RED, that this petition of appeal 
ought not to be received, the ſame not having 


MSS. Jour. 


an. 1796. 
p- 148. 


been preferred within five years and fourteen - 


days from the time when the decree prongunc- 
ed in a this cauſe, on the 27th day of November 
; 1787. 
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1187, was ſigned by the regiſter of the Court 
of Chancery. 


MG 
ay 


OR DERED, that the ſaid Richard Power, and 
Robert Power be at liberty to prefer their petition 
of appeal from the final decree pronounced 
againſt them in the ſaid cauſe on the 7th day 
of February 1791, 11 they ſhall think fit. 


ourt 


and 
tion 
nced 
day 
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HENRY HAYDEN, Eſq. 
Frances, his wife, William 
Edward Hayden, Henr 7 Hay- 
den, Joſeph Hayden, Frances 5 
Hayden, and Elizabeth Hay- > Appellants. 
den, intants, by Henry Hayden, 
their father, guardian and 
next friend, Edward Hunt, 
and Chriſtopher Hunt, Eſq. 


Caſe 63. 
JOHN CARROLL, merchant, 
Humphrey Jones, Eſq- and Reſpondents. 
Daniel Connors. | 
February 26th, 1796. 
1796 


THE Appellant HENRY HAYDEN, being The ſtat. 33 


ſeized of conſiderable eſtates in the county of —_— 


the city of Kilkenney and ſeveral counties of _ 6 yon 


Tipperary, Waterford and Queen's county, of the in 8th fee. 
yearly value of 24911. and being poſſeſſed alſo of Zane 


x conſiderable perſonal eſtate, did in the month feb ofa 


of Offober 1777» enter into an agreement with diſcrimi- 

nately and 

is not con- 

fned to fuch debts ns he may have contracted in his trade or buſineſs of a banker. 

Deeds not regiſtered purſuant to the proviſions of ſ. 2. are fraudulent and void 

again. the creditors at large of a banker, and are not fraudulent and void againſt 

ſuch creditors only to whom debts ſhall be due, which have been contracted by ſuch 
banker in his trade or buſineſs of a banker. : 


Yar” nm. - - EW" 3 


— ] 
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Bartholemew Rivers, then of the city of Vater. 
ford, Eſq. to join with him in the buſineſs of 
carrying on a Bank in Materford; and accord. 
ly a deed of copartnerſhip, dated 2oth Oclober, 
1777, was entered into and executed between 
faid Henry Hayden and Bartholemew Rivers, 
whereby it was agreed, that they ſhould carry 
on ſaid buſineſs, as Bankers, in the city of 
Waterford, in copartnerſhip, and that each of 
them ſhould bring in ſuch ſums of money as 
therein mentioned to be uſed and employed in 
the Banking buſineſs. 


After the execution of this deed, Hayden 
and Rivers jointly carried on the buſineſs of 
Bankers in Waterford, and iſſued notes and ac- 


countable receipts in the uſual way, for ſeveral 
years. 


In 178 i, Henry Hayden intermarried with 


the appellant Frances (then Frances Hunt) pre- 
- vious to which a deed of ſettlement, 13th Fuy 
1787 was executed, whereby in conſideration 


of the marriage, and the ſum of ,goool. Henry 
Hayden did grant, releaſe and confirm unto 
Pierce Butler, Robert Carew, Thomas Earl of 
Carrick, Thomas Fitzgerald, the appellants 


Edward Hunt and Chriſtopher Hunt, their heirs . 
and aſſigns, the ſeveral towns, lands, and pre- 


miſſes, particularly mentioned, and which were 
thereby 


Cafes in Parliament. 


thereby ſettled in ſtrict ſettlement, to: the uſe 


of the appellant, Henry Hayden, for life, re- 


mainder to the firſt and other ſons of the mar- 
rage in tail male, with remainders oyer, and 
by this ſettlement a jointure of 2ool. a year 
was provided for the appellant, Frances, in caſe 
ſhe ſhould ſurvive the appellant, Henry Hayden, 


and a term of 500 years was thereby created 


for raiſing 5ocol. for the portions of the 
younger children of the marriage; and it was 
alſo agreed, that other lands covenanted to be 
purchaſed, with the portion of the appellant, 
1 5 Ore ww be veſted i in an wann 


This Sue ent was regiltered on. the 5th 
day of en 1782. 


Several müde of lands having been 
purchaſed by the appellant Henry Hayden, deeds 
of leaſe and releafe, 25th and 26th Fune, 1784, 


were entered into and executed between the 


appellant' Henry of the firft part, Pierce Butler 
and Robert Carew of the ſecond part, Thomas 
Earl of Carrick and Thomas Fitzgerald of the 
third part, and appellants Edward Hunt and 
Chriftopher Hunt of the fourth part, whereby 
(after reciting the ſettlement, and that the for- 
tune of the appellant, Frances, had been laid 


out in the lands particularly defcribed,) the ap- 


pellant, Henry Hayden, for the conſideration 
N n2 therein 
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1796 therein mentioned, did grant, releaſe, and con- the 
Harden firm unto Pierce Butler and Robert Carew, the del 


again ſaid lands in the county of Kilkenny, to the uſe 


Conner, of the appellant, Henry Hayden, for life, re- 
mainder to the appellant, Frances, for life, ee 
in caſe ſne ſurvived, with remainder to the ap- the 
pellant, Henry Hayden, his heirs and aſſigns for a by 
ever. | | H, 
3 | me 
This deed was not regiſtered. 1 
| | | pr 
On the 24th of 4pril 1193, the houſe of H 
Hayden and Rivers ſtopped payment, upon 5, 
which they called a general meeting of their f 
creditors, and propoſed to veſt all their eſtates, pr 


real and perſonal, in truſtees, purſuant to the 
directions of an act of parliament, 33 Gee. 2. 


c. 14. called, * the Banker's act,“ in truſt for tit 
the payment of their debts. This propoſal ly 

- having been approved of, indentures of leaſe } b) 
and releaſe, 2d and 3d June 1793, were made . 
and executed between the appellant, Henry te 
Hayden, and Partholemew Rivers of the one of 

part, Robert Dobbyn, Robert Power, Simon Neu- d 

port, Alexander Wallace and Humphrey May 3 

(the truſtees) of the other part, whereby 3 


Hayden and Rivers, in purſuance and execution 
of the direQions of the ſaid a& of parliament, 
did veſt their whole real and perſonal eſtates in 5 


con- 

the 
e uſe 
re- 
life, 
e ap- 
$ for 


ſe of 
upon 
their 
tates, 
o the 
60. 2. 
ſt for 
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Henry 
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Neu- 
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the 
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the truſtees for the purpoſe of Paying their | 


debts. 


The truſtees proceeded to execute the truſt, 


and by virtue of the powers veſted in them by 


the act of parliament,..and the truſt deed, ſold 
by public auction part of the appellant, Henry 


Hayden's ſeparate eſtate, included in the ſettle- 
the purchaſers whereof entered into 
poſſeſſion ; they alſo called in and collected the 


ment, 


private debts due to the appellant Henry 
Hayden :—They alſo ſold part of the eſtate of 
Bartholemew Rivers, the purchaſers whereof 


entered into poſſeſſion, and alſo collected the 
private debts due to him. 


Hayden and Rivers: were before and at the 
time of their ſtopping payment indebted, joint- 
ly as Bankers, to the reſpondent, John Carroll, 
by their joint bond, with warrant of attorney, 


_ 12th April 1786, for the ſum of a20o0l. with in- 


tereſt, on which two ſeparate judgments were 


obtained in Eaſter term 1793, and were alſo in- 
debted, as Bankers, to the reſpondent, John 


Carroll, in a conſiderable * ſecured by their 


Bank notes. 


Hayden was at the ſame time indebted in his 


private capacity to the reſpondent Humphry 
Jones, by his bond, 22d November 7 1790, in 


the 


$43 
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of the appellant, Henry Hayden, for life, re. 
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therein mentioned, did grant, releaſe, and con. 
firm unto Pierce Butler and Robert Carew, the 
ſaid lands in the county of Kilkenny, to the uſe 


mainder to the appellant, Frances, for life, 
in caſe ſhe ſurvived, with remainder to the ap. 
pellant, Henry Hayden, his heirs and aſſigns for 
ever. 5 


This deed was not regiſtered. 


On the 24th of April 1193, the houſe of 
Hayden and Rivers ſtopped payment, upon 
which they called a general meeting of their 
creditors, and propoſed to veſt all their eſtates, 
real and perſonal, in truſtees, purſuant to the 
directions of an act of parliament, 33 Geo. 2. 
c. 14. called, © the Banker's act,“ in truſt for 
the payment of their debts. This propoſal 
having been approved of, indentures of leaſe 
and releaſe, 2d and gd June 1793, were made 
and executed between the appellant, - Henry 
Hayden, and Partholemew Rivers of the one 
part, Robert Dobbyn, Robert Power, Simon Neu- 
port, Alexander Wallace and Humphrey May 
(the truſtees) of the other part, whereby 
Hayden and Rivers, in purſuance and execution 
of the direQions of the ſaid a& of parliament, 
did veſt their whole real and perſonal eſtates in 
| | | the 
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0 The truſtees proceeded to execute the truſt, [il 
lte, and by virtue of the powers veſted in them by ll 
e ap- the act of parliament, and the truſt deed, ſold un 
for by public auction part of the appellant, Henry i 
Hayden's ſeparate eſtate, included in the ſettle- 9 
ment, the purchaſers whereof entered into ii 
poſſeſſion ; they alſo called in and collected the ie 
private debts due to the appellant Henry i 
1 Hayden :—They alſo ſold part of the eſtate of i 
upon Bartholemew Rivers, the purchaſers whereof 1 
eber entered into poſſeſſion, and alſo collected the | 
ſtates, private debts due to him. | | 
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OY” Hayden and Rivers were before and at the b 
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the ſum of 1000l. with intereſt, upon which 
bond, Jones obtained judgment, Eater 1793. 


Rivers was at the ſame time indebted in hi 
private capacity. to reſpondent Daniel Connors, 
by bond, 10th April 1790, in the ſum of 200], 
wh ez 

There were ſevetal other bonds executed by 
"them, ſome in their joint capacity of Bankers, 
. ſeveral in their private individual capacity, ſub- 
ſequent to their partnerſhip, upon which judg- 
ments had been entered, but none of them had 
been regiſtered. (a) 


The truſtees wy received conſiderable 
ſums of MORT? application was made to them 
. Ln! kj | K rt Dy 
75 The) Vonbatog is 6, particular account of the affairs cf 
the Hoofe, 48 ſtated in che appellant's pringed 'cale;—The 
dank debts and engagements in which Hayden and Rivers 
were jointly bound 96,000). Ade gaist real eſlate and caſh in 
bands and joint, debts. 46,4431 The private or feparatc 
- debts of Hayden, 16, cool. —The prirate and ſeparate debis 
of Rivers, 13,917], — Hayden bad in ſeparate property 


64,660t, by which a balance of 48, 6601. it was faid, re- 


e to him over and above the amount of his private 
a he ſeparate property of Fine? 23,714. 


The amount "of the joiat debts lng 96, occl. the moiety 
thereof was 48, oool. which Rivers, it was ſaid, was liable 
'to pay, which with his private debts made 58,41 al. 
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by the reſpondents for payment of their re- 


ſpective demands, which the truſtees refuſed, 
alleging, that the joint creditors inſiſted, that 
not only the real and perſonal eſtates, which 
belonged to the Bankers in their joint capa- 


city, but alſo thoſe which belonged to them in 


their ſeparate rights, were applicable in the firſt 


inſtance to the payment of their demands, in 


preference to the demands of all other the cre- 
ditors of the Bankers, either ſeparately, or 
otherwiſe ; and that the ſeparate creditors in- 


ſiſted, that only the eſtates real and perſonal, 


which belonged to Hayden and Rivers in their 
joint capacity as Bankers, ought in the firſt 
inſtance to be applied to the payment of the 


| Rivers's property, joint and ſeparate amounted to 46.93 gl, 


10s. , that is to ſay, his moiety of the joint property of 46,4431. 
being 23,2211. 108., and the whole amount of his property 


being 23,7141. making in the whole 46,9351. 108. by which 
a deficiency of 11,3581]. ros. remained due by Rivers to- 
wards payment of the half of the * . after os 
of the whole of his private debts, | | 


* 


Hayden's property, joint and ſeparate, amonated to 


87,88 11. 10s. that is to ſay, his moiety of 46,4431. being 


23,2211. 10s:, and the whole amount of his ſeparate | pro- 
perty 64,660l., ſo that after he had paid his proportion of 


the j joint debts, being 48,0001, and the whole amount of his 


own, priyate debts, being 16, oool. a balance of 23,8811. 10s, 
would remain due to him from the truſtees over and above 


any payinent that bs was bouud to Pays as Was contended. 
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demands of ſuch joint creditors, and that their 
reſpective ſeparate eſtates ought in the firſt 


e inſtance to be applied to the payment of their 


e 


reſpective ſeparate creditors, and the redun. 


dancy (if any) then to go to the diſcharge of 


the remainder of ſuch joint creditors. 


On the 1roth of May 1794, the appellant, 
Henry Hayden preferred a petition to the Lord 
Chancellor, ſtating the circumſtances aforeſaid, 


and praying that the truſtees might be directed 


not to ſell any more of his Property, until 
further ſale of Rjvers's remaining property 
ſhopld be made, to make good the ſum of 
21,0001. which was alleged to be the balance 
over and above the produce of Rivers pro- 
perty then ſold; and that the truſtees might be 
directed to marſhal the effects, ſo that in the 
firſt inſtance they might apply the ſum of mo- 
ney xeceiyed by them of Hayden and Rivers's 
property, whether joint or ſeparate, towards 
payment of the joint or Bank creditors, and 
then the remaining property of Hayden and 
Rivers to he applied towards the payment of 
each of their own priyate debts ; and that the 
property of Hayden might not be liable to the 
payment of Rivers's private debts. - Upon de- 


bate of this petition, the Lord Chancellor was 


of opinion, that he ought not to interfere in 
fuch a ſummary way and therefore refuſed to 
| make 


Caſes in Parliament, 


make any order, but left the appellant, Hayden, 
to ſuch relief, as he ſhould be adviſed by bill 
or otherwiſe to ſeek. 


On the 14th of July 1794, the appellants 
filed their bill in Chancery againſt the truſtees 
and others, praying, that the truſts of the deed, 
za June, 1793, might be proceeded on and car- 
ried into complete execution. 


The truſtees appeared to ſaid bill, but did 
not anſwer, and on the Ath of November 1794, 
a bill was filed by the reſpondents againſt the 


truſtees in the deed of 3d June 1192, and 


Hayden and Rivers, praying, that ſuch mode 
of diſtribution ſhould be aſcertained, and the 
demands of the reſpondents ſatisfied in ſuch a 
manner and out of ſuch funds, as in juſtice and 
equity they ought. 


The ſeveral defendants anſwered this bill, 
and upon the 11th of February 1795, the ap- 
pellants diſmiſſed the bill filed by them, Iflue 
being joined in the cauſe wherein reſpondents 
were plaintiffs and witneſſes examined, the 
the cauſe came on to be heard, 3d Fuly 1795, 
when it was - diſcovered, that the appellant, 
Frances Hayden, the truſtees of her marriage 
ſettlement, or her children were not made par- 


Pac wherefore the cauſe was ordered to ſtand 


over, 
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over, and the plaintiffs to amend their bill on 
the file, by adding the parties before mention. 


month, and on 24th July following, when the 
Lord CHANCELLOR was pleaſed to make the 


upply the joint eſtates of Hayden and Rivers, 


executed in this kingdom) which have been 
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ed, which was accordingly tone. | 


The cauſe came on to be heard, 18th June, 
1795, and was further heard igth and 22d that 


following decree > 


That the defendants the truſtees of the eſlates 
of the defendants Henry Hayden and Baribolemew 
Rivers, appointed by the deed, 23d June 1792, 
in executing the truſts created by ſaid deed, do 


in payment of all and every their joint debts, 
of what nature or kind ſoever the ſame may be, 
without regard to preference or priority in 
point of payment, other than ſuch debts and 
incumbrances affecting the ſaid eſtates, which 
Hayden and Rivers had jointly contracted before 
they became bankers, and other than and ex- 
cept ſuch debts and incumbrances affecting ſuch 
eſtates as they have jointly ſecured fince they 
became bankers, by deeds or conveyances (it 


regiſtered within one calendar month from the 
execution' thereof, in the office for the public 
Tegiſtering of all deeds, or if executed out of 


this kingdom, Oe have been regiſtered 38 
0 | aforeſaid 
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aforeſaid, within three calendar months from 


the execution thereof, which ſaid ſeveral debts 
and incumbrances ſo contracted, ſecured and 
regiſtered reſpectively, are hereby declared and 
adjudged. to have ſuch preference and priority 
reſpectively, as the ſeveral deeds, affurances or 
conveyances whereby they have been reſpective. 
ly ſecured are intitled unto at law, or in equity. 
And it was further ordered, that ſaid truſtees 
do apply the ſeparate eſtates of Hayden and 
Rivers in the firſt inſtance, in diſcharge of the 
ſeparate debts reſpectively of the ſaid Hayden 
and Rivers, and after payment of ſuch ſeparate 
debts reſpectively, in diſcharge of the joint 
debts as aforeſaid of ſaid Hayden and Rivers, 
remaining unſatisfied out of their joint eſtates. 
But it was declared and adjudged, that all 
bonds and other deeds, or conveyances exe- 
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cuted by faid Hayden and Rivers reſpeQively, 


for ſecuring any debts, ſince they became 
vankers, are and ſhall be deemed fraudulent 
and void as againſt the creditors of the bank 
lately held by them at the city of Waterford, 
unleſs fuch bonds, deeds, or conveyances, if 
executed within this kingdom, have been duly 
regiſtered within one calendar month from the 
execution thereof, or if executed out of this 


kingdom, within three calendar months from 


the execution. And accordingly it was declar- 
ed and adjudged, that the ſeparate creditors of 
Hayden 
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Hayden and Rivers, whoſe debts were ſecured 
by bonds, or other deeds or conveyances, which 
have not been duly regiſtered as aforeſaid, are 
intitled only to come in upon the ſeparate 
eſtates of ſaid Hayden and Rivers, pari paſſu 
with the creditors of the bank, whoſe debts or 
any part of them remain unſatisfied out of the 
joint eſtates of ſaid Hayden and Rivers. And 
it was further ordered, that both parties, com. 
plainants and defendants ſhould be at liberty 
10 apply to the Court from time to time 
for fuch further and other directions as might 
from time to time be neceſſary. 


The appeal was brought to reverſe 1 de. 
cree. 


Mr. Duquery, and Mr. Curran, for the ap- 
pellants. The principal queſtion in this caſe 
is, whether the mode of diſtribution decreed 
* by the Court of Chancery accords with the 
< true meaning and ſpirit of the banker's act!“ 
or, whether it is poſſible for a Court of 
« Equity, conſiſtently with that ſtatute, to 
take away any part of the banker's property, 
< real, or perſonal, from the bank creditors, 
* until they are en their demands?“ 


| There are Rs Natutes in this kingdom re- 
lating to bankers, which may be all conſidered 
| together, 


m Tre. 
dered 
ether, 
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together, and though one of them be repealed, 


it may aſſiſt in the conſtruction of the others. 
At common law, the holders of banker's notes 
and accountable receipts were under great dil. 
advantages, inaſmuch as they were not ſpecialty 
creditors :—1ſt, they were poſtponed to ſpeci. 
alty creditors ;—2dly, if the banker died, they 
could not ſue his deviſee, or heir, quoad deviſee, 
or heir, and therefore could not get at the real 
eſtate. The ſtatute, 8 Ges. 1. attempted to re- 
medy theſe inconveniences (5) by ſubjeQing 

| . | the 


(3) 8 Geo. 1. c. 14. is intitled an aò for the better ſecur- 
ing the payment of bankers notes, and it enaQted, that where 
any perſon followed the trade of a banker, and did not pay 
his notes upon demand, when due, ke ſhould be liable to 
pay intereſt for them :—By J. 2. if he abſconded, or con- 
cealed himſelf, upon affidavit of that fact and of a demand 
made for money due upon notes, it ſhould be lawful for the 
holders to proſecute actions and obtain judgment, in ſuch 
manner as if the banker kad been arreſted and had given an 
appearance, By /. 3. no ſettlement or conveyance by a 
banker; after he abſconded or concealed himſelf although 
made for valuable conſideration, was to prevent a creditor 


from having his debt levied upon ſuch real, or perſonal eſtate. 


By J. 4. immediately after the death of any banker, all his 
real and perſonal eſtate became liable to all and every of his 
debts, notwithſtanding any ſettlement, conveyance, deviſe, 
legacy, bequeſt, or other diſpoſntion thereof made, other 
than ſach as ſhould be made bong fide for good and valuable 
conſideration, and the creditors were enabled to maintaia 
adions againſt the heir or deviſee, or both, in the ſame man- 

ner 
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the real eſtate to debts due by, notes, and 


enabling the holders to maintain actions againſt 
the heir or deviſee. 


The next ſtatute is the 29 Geo. 2. c. 16. (c) 
which is well worthy of conſideration in. the 
deciſion of this caſe, it prohibited any perſon 
who become a banker from dealing in trade, in 
goods imported, or exported, but allowed him 
to traffick as a dealer in exchange. 


The laſt act upon this ſubjeCt is the 33 Geo. 2 
c. 14+ (4) which was calculated to provide a 
Jarger 


ner as for debts by ſpecialty. By / 5. all deeds or convey- 
ances made by a banker, whereby any real eſtate ſhould be 
granted, releaſed, ſold, mortgaged, demiſed, or any way in. 
cumbered or affected were to be inralled in Chancery within 
one month after their perfection and a memorial regiſtered in 
the public regiſtry office, if perfected within the kingdom, 
and within three months, if perfected out of the kingdom. 


(e) 29. Geo. 2. c. 16, intitled, . an act for promoting pub- 
lic credit.” —EnaQed, 1ſt, That bankers names ſhoyld be 
ſubſcribed to their notes and receipts. —2dly, That no banker 
ſhould trade or traſſick as a merchant in goods or merchan- 


dies imported or exported. —3dly, That if any caſhier of a 


banker embezzled money, caſh, notes or ſecurities for money 


to the value of '5ol. he ſhould be guilty of felony without 
benefit of clergy. 


(d) 33 Geo, 2. c. 14. intitled, « an act for repealiog 
8 Geo. 1, and for providing a more effeQual remedy for the 
' ſecurity 
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larger and better ſecurity than had befare exiſt. 


ed: It recites, „that whereas the trade and 
manufactures of the kingdom are, in a great 
meaſure, carried on and ſupported by the 

| means 


ſecurity and payment of debts due by bankers.” It enacts, 
it, That 8 Geo. 1. ſhall be repealed. 2dly, That convey- 
ances made by bankers before jſt Auguſt 1760, whereby any 
real eſtate ſhall be granted, releaſed, mortgaged, demiſed or 
any ways encumbered, or affected, not regiſtered and entroll- 
ed purſuant to the directions in 8 Geo, 1. ſhall be deemed 
fraudulent and void againſt all creditors of ſuch bankers ; 
and all deeds or conveyances made after Auguſt i766, within 
the kingdom by any banker, whereby any part of his real 
eſtate, or leaſel. old intereſt, or whereby any mortgage. be- 
boging to ſuch banker upon any lands, tenements or heredi- 
uments, or leaſehold eſtate ſhall be granted, &c. other than 
ud except leaſes not exceeding the term of 3 lives, or 31 


years, to be made by ſuch banker at the full improved rent, 


vithout fine, ſhall be duly regiſtered in the office for the pub- 
lic regiſtry of all deeds within one calendar month from the 


tine of the execution thereof; and if ſuch deed, or convey- 


ance ſhall be executed out of the kingdom, then it ſhall be 
rgiſtered within three calendar months; and for want of ſuch 
regiltry, every ſuch deed, and conveyance ſhall be deemed 
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fraudulent and void againſt all and every creditor and crediturs 


ef ſuch banker, though made or given for valuable conſide- 


ration, 3dly, That all grants, ſales, alienations, leaſes, oc 
diſpoſitions to be made after 10th May 1760, by any banker, 


during the time he continues a banker, of any part of his real 


elate, or of any leaſchold intereſt to him belonging, or of 
ay intereſt of, in, or out of ſuch real eſtate, or leaſehold 
ntereſt, to, or to the uſe of, or in truſt for, any ſon, or 
grandſon, daughter, or grandaughter, of ſuch banker, ſhall 

7 | be 
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| tion, and though ſach creditor, or creditors was, or were not ed. of, 
| a creditor, or creditors at the time ſuch grant, ſale, aliens. Ay | 
| tion, leaſe, or diſpoſition was made. Athly, That no banker, 4 ”_ 
| on or bankers ſhall iſſue, or give any note, negotiable receipt, or Ec 
| 1 1 accountable receipt, with any promiſe or engagement therein 2355 
| — cCFContained for the payment of any intereſt; and that all note ; 0p 
| and receipts that ſhall be given with ſuch . or engage. Poa 
| ment for the payment of any intereſt ſhall' be abſolutely nul 0 
and void. 5thly, Tf any banker-Thall not pay the notes or = 7 
| accountable receipts iſſued by him upon. demand, when they ove: 
| mall become due, ſuch banker, his beirs, executors, and "WL 
| adminiſtrators ſhall from thenceforth be obliged to pay not - 100 
| only the ſums in ſuch notes or receipts, coptained but alfa wings 
legal intereſt for the ſame from the time of ſuch demand, us| 00 
ul the time of paying the ſame, unleſs ſome agreement to the 4 15 
contrary ſhall be made between ſuch banker and his creditor, 7 f 5 
SGthly, That if any banker, after he ſhall top” payment ſhall I = 
receive or diſcharge ' any fum of money due to him atthe 88 
time he ſhall ſtop payment,..every ſech receipt and diſchage this | 
dealt be abſolutely full and void. 71hly, That all deeds in n 
conveyanges made by a banker of any real or perſonal eſtate to 2 
1 him belonging either in law or equity after the time he ſhall 9 
abſcond, or conceal himſelf from his creditors, or after the 1 
time that ſuch banker ſhall ſtop, payment, although the ſanje 3 
Half de made for" valuable"contideranion,” mall be nul u r 
void to all intents and purpoſes whatſoeyer, unleſs made to 8 
he uſe of or in . * all the creditors” of ſuch banker | * 
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wat to 1 the general ſcale of ng” 8 
for that purpoſe, the banker is prevented by 13 


any private act, from diminiſhing the fund 
which belonge't to thoſe who repoſed confidence. 
„ 
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3 to the * or e in which che debts of ſach * 
banker ought to be paid, or unleſs ſuch deed ſhall be accept 


ed of, or agreed to by all the creditors of ſuch banker. 


Sthly, “ That from and immediately after the time that any 
« 'banker ſhall abſcond, or cenceal himſelf from his creditors, 
6 or ſtop payment, or die, all the real eftate whether for 
« ſiyes, in fee · ſimple, or fee-tail, and all the perſonal eſtate, 
« credits, and effects whatſoever, either in law or _— 
«© which ſuch banker ſhall be ſeized, paſſeſſed of, or infitled © 
« uno ſhall be liable and ſubject to the payment of all and 
« every his debts of what nature or kind foever the ſame be, 
c evithout any regard to priority or preference in point of payment ; 
other than and except ſuch debts and incumbrances as ſuch 
« banker had contracted before he became a banker, and 


s other than and except ſuch debts and incumbrances as ſhall 
= © be ſecured by.deeds or conveyances regiſtered as aforeſaid ; 


« which debts and incumbrances contracted as aforeſaid and 


all ſuch debts and incumbrances, ſo ſecured as aforeſaid, - 
' + ſhall have the ſame force and effect, priority and preference 
| * as if this act had not been made.“ 


lothly, Prövided, 
that ſuch banker as ſhall ſtop payment and ſhallhin three 


calendar months next after ſuch tfopping of payment by any 


deed, or .deeds veſt his whole real and perſonal eſtates, -or 
ſo much of his real and perſonal eſtate as ſhall be ſufficient to 


hay all the debts, that ſuch banker owed at the time of the 
- execution af ſuch deed, in one or more tryſtee, or truſtees 


for the payment of all the debts that ſhall be due at the time 
of the execution of ſuch e to the * or other creditors 
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in him. This ſtatute operates directly upon 
the property real and perſonal ; this furniſhes a 
fair inference, that the legiſlature were looking, 
not at the capital fund, or ſtock which the 
partners had lodged in the bank, but at their 
property real and perſonal, which is by the ac 
pledged to the public. The ſtock is perpe- 
tually fluQuating ; the public are ignorant of 


its ſtate 2 the legiſlature ſaw, that if a banker 


were bold, he would diſcount in the day of 
trouble; if cautious he would withold ; but 
they ſaid, © you who have the paper of a 
banker ſhall be as ſafe as law can make you; 
you ſhall not depend upon the caprice of 2 
banker, who cannot be ſtopped in the circu- 
lation of his paper ; all his property, real and 
perſonal, ſhall be ſubje& to your demand, and 


of ſuch banker, that ſach deed ſhall be valid and effeQual to 
all intents and purpoſes :—the eſtates veſted according to the 
banker's intereſt freed from debts, except ſuch as by the act 
are imitled to preference ;—truſtees not obliged to ſee the ap- 
plication of the putchaſe money, and where the fund is ſuff · 
cient, the truſtees may from time to time apply the purchaſe 
money, iſt, to debts by the act iotitled to preference, ac. 
cording to that order and courſe in which ſuch debt ought to 
be paid, and in the next place to ſuch or ſd many of the other 
debts as the truſtees ſhall judge moſt for the advantage and 
ſpeedy execution of ſuch truſt to pay firſt without being oblig- 
ed to apply ſuch ſum or ſums of money rateably or propor- 
tionably to all the debts of ſuch banker: 
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Harven 
üneſs of a banker made it peculiarly proper, © 


that is perfectly clear. Then the queſtion of 
and the ſecond ſection is to prevent a certain de- 
ſcription of ſeparate creditors, or private cre» 
al 80 ditors, (for there may be private creditors, who 
o the are not ſeparate ones) from interfering with 
e act any part of that fund, to which the bank cre- 
751 ditors would feſort, if they were out of the 
chaſe Ways | 
ty AC - | | 
ght t5 The miſchief which the ſtatute was provid- 
abet i ing againſt, was the weakneſs of the ſecurity ; 
ze and | | | | . 'Y 1 
obig the remedy was to give credit to the bankers ; 
ropor- inſtead of leaving the notes mere ſimple con- 
tat debts, the holders of them acquired a 
direct lien upon all the real and perſonal pro- 
he berty of ur banker with whom they depoſited 


where the banker was ſpeculating every day, to 
give his creditors, in the event of his ſtopping 


payment, every thing which the law could ſe- 


cure, that is, all his property real and per- 
ſonal. 


If there were no ſeparate creditors, there 
could be no diſpute as to the diſtribution of the 
fund; the bank creditors would have a right to 
reſort to the whole property, real and perſonal, 


in the event of the bank ſtopping payment 


O o 2 their 


Ak ROLL 


564 
1796 
HavDeN 


again ſt 
Ca ROLL. 


Caſes in Parliament. 


their money. The ſtatute gave the holders of 
notes a direct, immediate reſort to the who: 


property which might belong, either to a ſingle 


partner, or to all who compoſe the firm. But 
this remedy was not intended for any ſpecies of 
creditors, ſave the holders of bank ſecurities 
properly ſo called; and although to do that, 


it was juſt, that % and every creditor ſhould 


be mentioned, yet it ſhould not be forgotten, 


that the direct purpoſe of the ſtatute was, to 


eſtabliſh the ſecurity of bank demands only; 
and therefore any relief required by other cre- 
ditors is only incidental from that which is 
given to the holders of notes. 


A court of juſtice will always conſtrue a 
ſtatute, ſo as to advance the remedy and repre 
the miſchief; but if every partner in a bank be 
allowed to lay open his eſtate to the demands 
of mere ordinary perſonal creditors, he can 
then without any ſolemnity of law, leſſen the 
fund deſigned for the general creditors. 


But it is ſaid, the ſeparate creditor is a /. 
ditor as well as the bank creditor, and it the 
latter be intitled to the ſeparate eſtate in exclu- 
ſion of the former, all are not equally provided 
for. To which it is anſwered, that the ſame 
diſtribution is made by the bankrupt law. Sup- 
poſe a joint trader becomes bankrupt z he ove 
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ſeparate debts, as well as joint ones ; he has no 


ſeparate eſtate, or property; is not his ſeparate 
creditor, a creditor of his provided for by the 
bankrupt law ?—He certainly is. The joint 


eſtate of the trader is as much his, as if he 


were ſeparately poſſeſſed of it. Is the ſeparate 
creditor excluded? He is not—he is only poſt- 
poned to that creditor who advanced his money 
upon the confidence of the joint eſtate. But 


upon what authority is he poſtponed ?—The 


ſtatute does not ſay he ſhall be poſtponed; but 
Courts of Equity ſay, there is a principle of 
juſtice which they have made the foundation of 
a rule of diſtribution, that each creditor ſhall, 


in excluſion of others of a different kind, be 


paid out of that fund to which he gave credit, 
and therefore in the caſe of a joint trader, hav- 
ing ſeparate creditors, but no ſeparate eſtate, 
ſuch creditors muſt wait, and they have only 


a contingent remedy, from the ſurplus which 


may remain after payment of the joint debts. 


That however is a conſtruction adopted 
where the ſtatute is ſilent and is founded upon 


a rule of convenience. But here there is a de- 
cided advantage given to one claſs of creditors 
by the ſtatute, namely, thoſe of the bank, who 
have taken bank ſecurity. If a contrary con- 
ſtruction be adopted, ſee what the conſequence 
muſt be. * the ow eſtates are ſmall, 


and 
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and inadequate to the payment of the joint 
debts, and the ſeparate eſtates are firſt liable 
to the ſeparate debts, then the joint creditors 
of the bank, for whoſe ſecurity the law was 
expreſsly enacted, will be left without any re- 


medy; becauſe then the joint creditors have 


only a contingent intereſt in the ſeparate eſtate, 
viz. an intereſt in ſuch ſurplus as may remain 
after payment of the ſeparate debts. 


See another miſchief which would follow. 


It would be in the power of one joint trader, 


by fraud, or colluſion, to ruin his partners : 
the innocent and honeſt joint trader is expoſed 
completely to the mercy of his partners. As be- 


| tween partners the equity is, to profit moietively, 


or ſuffer moietively ; if the joint eſtate be de- 
fective, the ſeparate eſtate of each is liable and 


if one partner paid the whole, he would have a 


fair demand againſt the other for a moiety ; but 
that other may have contraQted ſeparate debts to 
the extent of his ſeparate eſtate, and the part- 
ner, who paid, could not, under the conſtruc- 
tion adopted by this decree, come in pari paſſu 


with the ordinary creditors of his partner. 


In truth according to the banker's act, when 

a man became a banker, he ceaſed to have any 

property diſpoſeable by him, except by one 

pg made, that is, * a deed regiſtered in a 
month; 


Cafes in Parlſament. 


month; as between him and the public, he had 


no private property whatever which he could 
alien, or affect, but by deed regiſtered in a 
month. A deed executed for the moſt valuable 
conſideration cannot avail unleſs duly regiſter- 
ed, it is fraudulent and void againft the creditor 
of the bank; becauſe his paper is a medium of 


public credit and his property ſtands as a 


pledge to the public, which he cannot affect 
by his private deed or private extravagance.— 
What ground then is there to ſay, that a ſepa- 
rate ſimple contract creditor ſhall come in be- 
fore the bank creditor ?—It would be giving 


the greateſt preference to the weakeſt ſecurity. 


See how the ſtatute would be evaded. It 
ſays, a banker ſhalt not borrow money to the 


injury of his bank creditors; but how does he 


accompliſh it ?— Not by ſpecialty, for then he 
would come within the act, but by fimple con- 
tract. It is impoſſible to regiſter ſimple con- 


tract debts; and therefore if they be allowed 
to remain when bonds and mortgages are de- 


clared void, the law is evaded and the publig 
are deceived. 


A banker may contract debts with a private 
perſon, but it is upon this conviction, that 


there is enough of the private fynd to pay ſuch 

debts, and they are contracted ſubject to this 

copungency, that when the bank debts are dif- 
charged, 
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charged, the private creditor may claim. A 
banker has no private property for a private 
creditor, while there is a creditor of the bank 
exiſting. 


Therefore whether the banker's act be con- 


| ſidered and its meaning collected from the 
preamble, its enacting clauſes or its effect and 
operation, it is clear, that a preference was in- 


tended for the creditors of the Bank, properly 
ſo called, and no ſeparate private creditor ought 
to receive a ſhilling out of any part of the pro- 
perty, bank or otherwiſe, until ſuch bank ere · 


ditors are ſatisfied. 


It may be contended, that the diſtribution 
directed by this decree is analogous to the dif. 
tribution made under the bankrupt laws. But 


it is to be obſerved, that the laws relating to 


bankrupts differ in many eſſential points from 
the banker's at :—Under the bankrupt laws, 
the marriage ſettlement of the appellants, Henry 
and Frances, executed in Fuly 1781, could not 
have been impeached, nor could the lands ſet- 
tled thereby. have been ſold or diſpoſed of :— 


Under theſe laws, conveyances made for valu- 


able conſideration are not annulled in the 
manner they are by the banker's at. By the 
preſent decree, all the lands comprized in the 
ſettlement are allowed to be diſpoſed of for the 

| benefit 


* 
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benefit of the creditors of Hayden and Rivers; 
if therefore the ſeparate property of Rivers 
ſhall be allowed to be diſtributed amongſt his 
private creditors before the creditors of the 
bank ſhall be ſatisfied, then the appellant, 
Hayden, is in fact compelled to pay the private 
debts of Rivers; and the appellant, F: ances 
and her children are decreed to give up the 
benefit of their marriage ſettlement, in conſe- 
quence of Rivers's ſeparate eſtate being applied 
in the firſt inſtance to his private creditors, 
Thus the appellants are made to ſuffer all the 
ſeverity of the bankrupt laws, and alſo of the 


banker's act, without deriving the benefits 
which they would be intitled to under either of 


them ſeparately. Indeed the decree complain- 
ed of is ſilent as to the rights under that mar- 
riage ſettlement ; but inaſmuch as the lands 
comprized therein have been ſold by the truſ- 


tees, and converted into money, the decree - 


muſt be conſidered, in direQing the diſtribution 
which it has, to have ſet aſide that ſettlement 


againſt 
CAx BOE. 


in favour of the creditors in general, although - 


it 18 conceived, on the part of the appellants, 
that it is valid, at leaſt againſt all the creditors, 
except thoſe properly ſtilgd, the creditors of the 
bank. And it is ſubmitted, that the truſtees 
ſhould not have proceeded to ſell or diſpoſe of 
theſe ſettled eſtates, at leaſt until a deficiency 

| ſhould 
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ſhould ariſe in the other eſtates, and funds veſt. 
ed in them by the deeds of Fune 1793. 


There are other differences between the 


_ bankrupt laws and the banker's act, which 


make the diſtribution under the former impro. 
per to be applied to the latter. The word 
Bankers has indeed crept into the bankrupt 
act, but it was rather inadvertantly, becauſe it 
was copied from the Engliſh acts, and there is 
no ſtatute concerning banker's in England. 
The banker's act in Ireland was made for the 
benefit of the creditors of the bank, without 
any regard to the banker himſelf, he is not dif. 


charged from the demands. againſt bim :—The 


bankrupt law was made to reſtore the trader 
and to diſcharge him from all paft engagements. 
Beſides in the preſent caſe, no act of bank. 
ruptcy has been committed and therefore the 
bankrupt laws cannot have any affect. 


With reſpet to the bonds executed by 
Hayden and Rivers, from the time of their be- 
coming bankers, they are decreed void againit 
the creditors of the bank, unleſs duly regiſtered 
purſuant to the ſtatute. It is therefore con- 


ceived, that ſuch bond debts are equally invalid 
againſt the marriage ſettlement of Jul, 1781, 
and that if a regiſtry were neceſſary, in order 
to put them on a level with the bank creditors 
| in 
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in general; it was equally neceſſary in order to 
give them any claim upon the ſettled eſtates. 


It ſeems repugnant to inſiſt, that theſe bond 


debts ſhall be void againſt the bank creditors, for 


want of regiſtry ; and yet that they ſhall prevail 
againſt the marriage ſettlement of the appellants 
Henry and Frances. This ſettlement was made 
for moſt valuable conſiderations, and a great 
part of the lands compriſed therein were pur- 


chaſed with the portion of the appellant, 


Frances ; and ſhould the other eſtates of the 
appellant, Henry Hayden, be exhauſted, theſe 


. ſettled lands muſt remain the only proviſion for 


Frances and her children. It is therefore ſub- 


mitted, that they ought to be protected for the 


benefit of her iſſue, or that ſuch a diſtribution 
ſhould not be decreed as will render it neceſſary 
to reſort to the ſettled eſtates. 


Mr. Attorney General ( WWalfe) and Mr. 
Burſton for the reſpondent Carroll. Two ob- 


jections are made to the decree in this caſe :— - 


iſt, That the decree has miſtaken thoſe cre- 
ditors who were proper objects of the ſtatute, 
33 Geo. 2. inaſmuch as that ſtatute was made 
tor the ſecurity. of thoſe who are called bank 
creditors:— adly, That the mode of diftribu- 


tion which this decree has adopted, in analogy * 


to that which takes place under the bankrupt 
| laws 
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laws i in the caſe of joint traders, is erroneous, 
for that under the true conſtruction of the 
ſtatute, all property of every kind ought to be 


the Joint creditors. 


The i for the appellants ſeemed to be 
ſenſible, that they could not eſtabliſh the latter 
| If they admitted, 
that all creditors of the banker were objects of 
the banker's act, it would neceſſarily follow, 
that the diſtribution directed is right.—But 
whether the ſpirit or the words of the banker's 


act be conſidered it is equally impoſſible to ſup- 


port the appellant' s conſtruction, that bank 


creditors, that is, thoſe who are creditors by 


promiſſory notes or accountable receipts, and 
none others, are properly creditors of the 
bank. | 


_ Creditors. of a banker by promiſſory notes 
and accountable receipts were creditors by ſim- 
ple contract only; they had no lien upon the 
real eſtate of the banker; they muſt be poſt- 
poned in payment to all judgment and mort- 


gage creditors of the banker, and of courſe 


might from a variety of circumſtances fail of 
payment. The ſtat. 8 Geo. 1. was made in order 


to give ſome more ſecurity to ſuch creditors; 
they are expreſsly named, and the relief given 
Was, 
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was, that from the time of the death of. a 


by that ſtatute) all his real eſtate, and perſonal 


effe&ts at. the time of ſuch death, ſhould be er. 


liable to all and every his debts of what kind 
or nature ſoever. So that under that ſtatute, 
a banker was at liberty to diſpoſe of his real 
property as he thought fit, and it was only 
from his death, that his real eſtate became liable 
to the payment of his ſimple contract debts. 


But the ſtat. 8 Geo. 1. profeſling to give ſome 
additional ſecurity to ſimple contract creditors 
by promiſſory notes and accountable receipts, 
gives the ſame ſecurity to a/ ſimple contract 
creditors whatever, becauſe it takes notice of 
promiſſory notes and other creditors, and when 


it comes to make the proviſion, it ſays, all debts. 


of what kind.or nature 988 


The ſtatute in ad was made, as the 


preamble declares, © in order to give a more 


« effectual ſecurity to the creditors of a banker 
„than they have at preſent.” It has been 
argued, as if the ſtatute had no other view than 
to give every poſſible ſecurity to the creditors of 
the bank only: But the ſtatute does not ſay 


ſo; for its object is to give them a more effec- 


tual ſecurity 3 which is done in this way. By 
8 Geo. 1. a banker was at liberty to diſpoſe of 


his 
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| his eſtate as he thought fit. The 33 Ceo, 4, 
diſabled the banker from diſpoſing of his eſtate 
by any mode, unleſs the deed ſhould be regiſ. 
tered in the public office within one month after 
its execution. It alſo gives a further ſecurity to 
the creditors of the banker, becauſe it makes 


all the eſtates real and perſonal liable, not only 
from the time of his death, but from his ſtop- 


ping payment or abſconding. So that it gives 
a more effectual ſecurity to the creditors of a 
ban her, than they had at common law, or under 


ſtat. 8 Geo. 1. 


The ſtatute 33 Geo. 2. ſays, that all incum- 


drances not regiſtered within a month ſhall be 
fraudulent and void againſt all and every the 


ereditors of ſuch banker of what kind or nature 
foever their debts may be. The object is not to 


 annihilate the debt; if a mortgage be not re- 


giſtered, the mortgagee ceaſes to be a mortgage 
ereditor; he loſes the priority and preference 
which his ſecurity would have had; yet he re- 


mains a creditor for the ſum really advanced; 


and the true operation of the ſtatute is, that it 
reduces ſuch debts to the nature of ſimple con- 
tract debts of the banker, and all are paid 
rateably in proportion to their ſeveral de · 
mands. 
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This 18 anſwering the words of the preamble, 
it is a conſtruction plain and ſimple, giving fur- 
ther ſecurity than the creditors originally had, To 
adopt the appellants conſtruction it is neceſſary 
to expunge words out of every clauſe, and when 
the legiſlature ſpeak F ali and every creditor, 
it muſt be ſaid they mean the creditors of the 
bank only. 


But there is one clauſe in which the expreſſion 


is ſo marked, that it is impoſſible to get over it; 
that is, 20th ſection, where bankers execute a 


deed conveying the eſtate to truſtees, it is to 


reſt in them for the payment of all debts to the 
Theſe 
words muſt be rejected to ſupport the appel- 
lant s conſtruction, and the ſtatute would tend 
not merely to give a further ſecurity to the cre- 


ditors of the bank, but to take away all manner 
of ſecurity from every other creditor. 


Such being the conſtruction of the ſtatute, 
the queſtion will be, whether the diſtribution 
directed by the decree be proper. It has been 


| ſtated by the appellants themſelves, that this 


ſtatute is ſilent with regard to the caſe of joint 
bankers, as the bankrupt law is with reſpect to 
the caſe of joint traders. 
this act (ſuppoſing for a moment joint bankers 
or traders to be out of the caſe) are preciſely 
the ſame as in the bankrupt law; they accom- 


pliſh 


The expreſſions in 


575 
1796 


HaAr ben 


again 


CARort. 


. ͤ T! Ee. ton 


878 Caſes in Parliament; 


1796 * pliſh the ſame object almoſt in the ſame words: 
ere they both ena, that after certain events, all 
<< the real and perſonal property of the banker in 
| one caſe, of the trader in the other, ſhall be 

ſubject to all the debts of what kind or nature 
ſoever wy be. 


— ————— - EIS res — 


— 
— ——— — — — — 


= How comes it to paſs then, that this diſtinc. 
VT tion between joint and ſeveral eſtates in the caſe WI tor { 
3 of joint traders has been adopted and has pre. whic 
vailed fince the paſling of the bankrupt ads in is thi 
England, and that ſuch a ſyſtem of equity has univ. 
been buikt upon it ?—lt aroſe from this. It was 
well known, and nature and the experience of If 
mankind ſhew it, that in the caſe of joint rally 
traders, a particular part of the property only tincti 


formed the joint ſtock, and each partner had a muſt 
ſeparate property of his own. Perſons in their mon 
dealing gave credit—ſome to the joint ſtock, Wl *xpr: 


and ſome to the ſeparate eſtate; the nature of fund 
that credit was eaſily diſcovered from the ſecu- fl they 
rity lf he took a joint bond or note or other Cour 
joint ſecurity, it was evident he gave credit to WW ſtruè 
the joint ſtock. So, knowing that two perſons any © 
were in trade together, if the creditor took a . adp. 
bond from either ſeparately, it was demonſtra- will k 
ble that he did not give credit to both, but to I ma 
the ſeparate property. Thence aroſe the ſyſtem I lien 
of equity, building itſelf upon the general pro- 
viſions of the ſtatute. 
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Although that ſtatute has in- expreſs terms 
declared that all the property ſhall form one 
maſs, veſted in the commiſſioners, and after- 
wards by aſſignment in the aſſignees, for the 
payment rateably of all creditors in equal pro- 
portion, Fet equity did hold itſelf at liberty, 
where there were joint traders, to diſtribute 


| the fund 1 into ſeveral parts, ſo that each credi- 


tor ſhould come in primarily upon that fund to 
which he appeared to have given credit. Such 
is the general principle of the bankrupt law, 


univerſally. recognized in Courts of Equity. 


If the words of the bankrupt law were lite- 


rally adhered to, there could be no ſuch diſ- 


tinction as joint and ſeparate creditors, but they 
muſt all have come in pari paſſu upon the com- 
mon maſs. But equity thought, that not being 
expreſsly afcertained, they could marſhal the 
fund according to the principles of equity and 
they did ſo; therefore it was impoſlible for a 
Court called upon the firſt time to give a con- 
ſtruction to this (the banker's) act, to give it 
any other conſtruction than that which has been 
adopted in ſimilar caſes; the ſeparate eſtates 
will be applied to the ſeparate debts, and what 
remains unpaid of the joint debts will become 
a lien upon the ſeparate eſtate. 
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It was inſinuated, that the 8th and oth 
ſeQions taken together might receive the con. 
ſtruction contended for, that is, to make one 


maſs of all the eſtates of each banker for the 


payment of the bank debts. The 8th is the 
great operative ſection of the act, and its pro- 
viſions are preciſely analogous to the enacting 
words of the bankrupt law; and if the ſtatute 
ſtopped at the 8th ſection, there could be no 
doubt that the conſtruction adopted by the de- 


.cree, in analogy to the bankrupt law, ought to 


prevail here; 


But the ioth ſection does no more than 
enable the banker to do under this act of par- 
liament what the law does in the caſe of bank. 
rupts, that is, to appoint an aſſignee, or trul. 
tee of his property. It enables the banker to 
appoint proper perſons to carry the a into 
execution, and the deed appointing thoſe trul. 
tees muſt be approved of by the creditors, and 
ſanQioned by the great ſeal. But it makes no 
alteration in the general proviſions of the ſtatute 
with regard to the ſecurity of the creditors, or 


the manner in which-diſtribution is to be made 


amongſt them, and if it ſhould happen that a 
banker did not within three months after ſtop- 
ping payment execute ſuch a deed, the 1cth 
ſection becomes inoperative ; yet that would not 
affect the operation of the other clauſes. The 
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eſtates real and perſonal would ſtill remain ſub- 
ject to the debts, and the only effect would be, 
that there would be no perſon to carry the act 
into execution, and then it would be neceſſary to 
recur to a Court of Equity for that purpoſe. 
After the truſt deed is executed, what are the 
truſtees more than the aſhgnees under the bank- 


rupt law?—They ſtand preciſely in the ſame 
ſituation; they have veſted in them all the real 


and perſonal eſtates of the banker for the ſame 


identical purpoſes, viz. for the payment of all 


and every creditor without reſpec to priority or 


preference in Pony of time. 


Now what is there in this act of parliament 


that precludes equity from interfering with the 
truſtees named under it, more than under the 
bankrupt laws, where equity directs the 
aſſignees to make diſtribution?— Indeed it 
would ſeem, that the ſtat. 33 Geo. 2. had that 
interference of equity in contemplation, when 
it directed, that if any controverſy aroſe, the 
Chancellor might give the neceſſary directions. 


The argument therefore relied upon for the 
reſpondent is, that the ſtatute had in jits con- 
templation the payment of all creditors; that 
in the words of the bankrupt law it took away 
all priority and preference; it levelled a/l cre- 
ditors to one ſtate and provided for their pay- 
ment.— 
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ment. —It certainly has not provided for che 
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Hazen Caſe now in queſtion, namely, joint bankers, ” 
o Hal, bur it is applicable to the caſe of a ſingle banker (il © 
only, and that is preciſely the caſe of the bank- 5 
rupt law; and as it is now the eſtabliſhed oy 
doctrine of equity, that the true meaning of the 1 
bankrupt law, notwithſtanding the expreſs 1 
words as to ſingle traders, is that the nature of hay 


the fund ſhall follow the nature of the dealing, 
and where there are joint and ſeparate traders, 7 
having joint and ſeparate debts, equity ſhall 


divide that maſs accordingly, fo it is contend- tha 
ed, that the ſame doQrine ſhould be applied to for 
the preſent caſe, under the banker's act. 0 

| What has happened in this caſe is deciſive in 1 a 

- ſupport of this reaſoning. There are now be- whi 
fore the Houſe creditors of every denomi- 1 
nation; by banker's notes, deeds regiſtered, tun 
by joint bond, by ſeparate bond. There are agal 
joint and ſeparate eſtates; the value of each has ban! 
appeared in the cauſe, as well as the amount of oP 
the ſeveral debts, and the experience of man- B 
kind ſhews that what has happened here is the ed it 
ſame that happens in every caſe where there are The 
joint and ſeparate creditors. bone 
pr101 

As to the ſettlement it is not eaſy to conceive tollo 
how the decree can be varied: it directs the him 
joint eſtate to be applied one way and the ſepa- 2 t 
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rate another, and then it purſues the very words 
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of the ſtatute, that all deeds not regiſtered pur- OV. 


ſuant thereto ſhall be void againſt the bank 
creditors. 


it is impoſſible to ſay, that this ſettlement ſhall 
have any force or effect againſt any creditor 
whatever. 


The claimants under the ſettlement contend 


that it was the intention of the act to provide 


for creditors only by promiſſory notes and re- 


ceipts, and that this ſettlement is void againſt 
them only, and good againſt every other. But 


if the reſpondents be right in the conſtruction 


which they ſubmit, namely, that the ſtatute 


provides for and embraces every creditor, then 


it neceſſarily follows, that the ſettlement is void 


againſt every creditor - whether by . or 
banker” s note. | 


1 4 
ern 
7 
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* » = * a * * 


ben dada f hes ig che bad bee e 
ed it is void againſt the creditors of the bank. 
The anſwer is, that a creditor by unregiſtered 


bond ſtill remains a creditor, but he loſes the 


priority which he had at law, and therefore it 
follows, that the ſettlement is void as againſt 
him; and therefore the conſtruction adopted 
by the decree is the ſound and true conſtruc- 


tion and the appeal ſhould be diſmiſſed. 


Mr. : 


Havven 
againſt 
It is admitted that this ſettlement is St. 


not regiſtered as the ſtatute requires: therefore 
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Mr. Saurin, for the ſeparate creditors of 
Rivers. I am ready to admit, that the princi- 


pal object of the banker's act was to give a 
further and better ſecurity to the creditors of 


the bank, holding by notes and receipts :— 


But the true queſtion here is, “ In what manner 
«and to what extent this additional ſecurity 
«© was intended to be piven?”—It is de- 
monſtrable in point of juſtice, as well as from 


policy, and the expreſs proviſions of the act of 


parliament, that the object which the legiſlature 
had was to reduce /l the debts of a banker to 
an equality; and that ſo far from intending any 


Spe N they take it away. 


At common law, the "PER of a 1 note 
was a creditor by ſimple contract only; his 


debt was no lien upon the real eſtate, and upon 


the death of the banker, ſuch creditor was not 
intitled to payment until after all the ſpecialty 
debts were ſatisfied,” and even then the creditor 
by note did not come in upon any portion of 
the real eſtate, but upon the reſidue of the per- 
ſonal property only. But this ſtatute reduces 
all debts, which at common law were intitled 
to a preference, to a level with the holder of a 
note. The gth ſeQtion, which is the material 


one upon this appeal does not extend to invert 


the order of the debts, but NG; to bring 
down all: debts to a level. | 
AM . | | From 


re 
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From the conſtruction contended for by the 
appellants, the Houfe ſhould conſtrue theſe 
words in the act of parliament, “to the pay- 
* ment of all debts whatſoever,” to mean * the 
payment of particular debts only - and theſe 
words without any regard to priority with 


priority of the bank debts ;—a conſtruction di- 
rectly in the teeth of the moſt plain and expreſs 


words of the ſtatute. Would there be any 
juſtice in ſaying, that a creditor by ſpecialty, 
who advanced money for the purpoſe of enlarg- 
ing the fund of the banker, ſhall not only be 
deprived of his priority, but even of his equa- 


lity? That conſtruction would confine, inſtead 


of extending the credit of the banker, and 
might probably deprive him of all credit what- 
_ | 


The true policy of the ſtatute was to give the 
_ banker an opportunity of borrowing ; becauſe 
by ſo doing, he would be enabled to encreaſe 


his capital, and enlarge the fund for the ſecurity . 


of all creditors. The meaning is fo obvious, it 


is impoſſible to miſtake it, for the ſtatute ſays, 
4 debts ſhall be paid without any priority or 
preference. If thre object had been, as con- 


tended, to confine all the property for the 
benefit of creditors by notes and receipts only, 
why would the legiſlature permit the banker 
to alienate his real property, which is the beſt 
fund, 
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1796 fund, as they have done, by deeds regiſtered 
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in a month ?—If it were intended to prohibit 


the banker from borrowing, why permit him 


to execute a mortgage and give priority to the 
mortgagee if his deed be regiſtered in a 
month ?—Therefore it is impoſſible to reconcile 


fuch a conſtruction with the other penſions of 
the Nature, 


The notice intended by the regiſtry was not 
ſo much notice of a debt contracted, as that 
the creditors 'might have notice when any part 
of the fund was ſubducted from their ſecu- 


. 


. ſtrong argument in ſupport of the 
reſpondents ariſes from the 8 Geo. 1. though 


| repealed by 33 Geo. 2. it was an act made in 


pari materia and therefore may be reſorted to 
by way of explanation. By the 4th ſection of 
the 8 Geo. i. the eſtates real and perſonal of a 
banker were made ſubject to all and every his 
debts of what kind or nature ſoever, notwithſtand- 
ing any conveyance, ſettlement, deviſe, or 
tegacy. But how were creditors' to have the 
benefit of that act ?— By being all reduced to 
an equality and enabled to ſue the heir at law 
and deviſee in the ſame manner as ſpecialty 
creditors might ſue them at common law, or 
under the ſtatute of Anne enacted againſt frau- 
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G dulent deviſes. All creditors were therefore 1796 4 
* made equal and the ſimple contract creditors E pen | | 
m were furniſhed with the ſame remedy as credi- 2 il 
Ie tors by ſpecialty. But it cannot be contended * | ; 
a that the intention was to deprive the ſpecialty i 
le creditor of his remedy :—All were made equa], ll 
of without any priority or preference, and this bl 
proves that the plain conſtruction which the | 
words admit of ought to be given, viz. that f 
ot the property ſhall be liable to all and every the I i 
at debts of what nature or kind ſoever, without If 
Tt 2 1 __ fo priority or preference.“ 
u- | 
: But it has been contended, that the ſettle- 1 
ment, 13th of July 1781, ſhall prevail, either i 
he againſt all the creditors of the bank, or ſome 1 
gh of them. It is confeſſed, that it was not regiſ- i 
in tered purſuant to the act of parliament, and il 
to therefore it is only neceſſary to recur to the words Fa 
of in the a& to refute any argument urged in ſup- ll 
Fn port of that ſettlement againſt a/ or any credi- 1 
his tors of the bank ; for by the expreſs words of the ki 
ad- act all creditors are put upon an equality, ſave i 
or | ſuch as claim by regiſtered deed, and deeds | 
the not regiſtered are declared to be fraudulent and li! 
to void "againſt 4/ and every creditors and cre- 1 
aw ditor ; and therefore it is impoſſible, conſiſtent i 
lty with the words, or the policy of the act, to de- | 
or cree that ſettlement valid Wer ny or any 5 | 
au- ſet of creditors. 8 | i: 1 
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And therefore the only part of the decree to 
which any objection can be made is that which 
adopted the diſtribution, that prevails under 
the bankrupt law. It is obſervable, that both 
the banker's act and the bankrupt laws have 
provided for the caſe of a ſole and ſeparate 
trader; there is no expreſs proviſion for joint 
traders or bankers. Many trades however are 
carried on by partners, and when they fail, 
they have joint and ſeparate debts; equity there. 


fore adopted a rule founded upon principles of 
equity and convenience, that the ſeveral funds 


of joint and ſeparate eſtates ſhould be primarily 
applied to thoſe who gave truſt to that ſpecific 
fund, 2 Yms. 300.—And this rule was adopted, 
not from any poſitive inſtitutions in the act, but 
from a rule of juſtice. 


- Then a caſe has now occurred, with regard 
to which there is no actual determination, for 
there has been no inſtance yet where a banker's 
eſtate has been veſted in truſtees purſuant to 
this ſtarute. Under theſe circumſtances, it was 
for the Chancellor either to deviſe ſome nev 
and arbitrary rule, or to adopt that, which has 
long been ſettled as a rule of juſtice and con- 
venience. It is clear, that under the bankrupt 
law, all the eſtates, real and perſonal of the 
bankrupt are veſted in the aſſignees, for the 


payment of all indiſcriminately. Then how 
| Can 
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e to can that be a rule of equity and juſtice in the 1795 
hich caſe of a trader and not ſo in the cafe of a TOY 
HavDEeN 
nder banker ?—But the caſe does not reſt upon this. a 
both The bankrupt law does not apply to the caſe of CARA 
have a trader ſtopping payment there muſt be an ac 
arate of bankruptcy committed. But if a banker 
joint commit an act of bankruptcy he is, eo nomine, 
r are liable to the proviſions of the bankrupt law. 
fail, Then ſee what confuſion and abſurdity would 
here. aiſe, that a banker doing a certain act, will by 
es of the operation of one law, have his eſtates diſtri- 
funds buted in one way, and the ſame banker doing 
zarihy another act, by the operation of another law, 
ecific vill have the ſame eſtate diſtributed in a different 
pied, way. The operation of the two ſtatutes ſnould 
t, but be rendered conſiſtent, and one ſhould not be 
conſtrued an implied repeal of the other. 
egard Bankers are in fact traders, and to carry on 
1, for trade they muſt have landed ſecurity. to give 
aker's them credit in the country. Alienations of 
nt to chat property with legal notice, being calculat- 
it was ed to encreaſe their fund, are protected. Such 
e new proviſion was not neceſſary in the caſe of an 
ch has ordinary trader, becauſe he obtains credit upon 
1 con- his mere perſonal ſecurity. If the two ſtatutes 
wkrupt MW are ſo conſtrued as to exiſt conſiſtently with 
of the each other, then the conſequence, muſt be, that 
or the if a banker, in addition to Ropping payment, 
a how MW ſhould commit an act of bankruptcy, all nis 
can eſtates 
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eſtates would be veſted in aſſignees, and Chan. 
cery would be bound by the well known rule 
of diſtribution which has been eſtabliſned for 
a number of yours. 


th. at. 


Thurfday 25th February. 


ORDERED, That the following queſtions be 
put to the Judges, 


1ſt, Whether the 8th ſection of the act of the 
33 Geo. 2. c. 14. which enacts, © that the real 
and perſonal eſtate of a banker dying, ſtop- 
abſconding, or concealing 
ce himſelf from his creditors, ſhall be liable and 
ͤſubject to the payment of all and every of 
5 his debts of what nature or kind ſoever the 


9 ſame may be without any regard to Priority, 


e or preference in point of payment except in 


_ © the inſtances ſpecified therein,“ extends to 


all debts of ſuch banker indiſeriminately, or 
extends only to ſuch debts as the ſaid banker 


may have contraQted in his trade or buſineſs of 


a banker? 


2dly, Whether the 2d ſection of the ſaid act, 
which enacts, that deeds and conveyances to 
* be made and executed by any banker or 
| „ bankers, 
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„ bankers, or any perſon,. or perſons by him, 
or them for that purpoſe empowered, where- 
« by any part of his or their real eſtate, or 
« leaſehold intereſt, or whereby any mortgage 
belonging to ſuch banker, or bankers, upon 
any lands, tenements, or hereditaments, or 
* leaſehold eſtate, or eſtates, ſhall be granted, 


releaſed, ſold, mortgaged, demiſed, or any way 


* 1incumbered or affected, ſhall be duly regil- 
« tered in the office for the public regiſtry of 
« all deeds, at the time therein reſpectively 
mentioned, and that for want of ſuch regiſtry, 
* ſuch deeds and conveyances ſhall be deemed 


e fraudulent and void againſt all and every cre- 


* ditor and creditors of ſuch banker, or 
* bankers, though made or given for valuable 
“ confideration,”” makes ſuch deed or deeds, 
for want of ſuch regiſtry, fraudulent and 
void againſt the creditors at large of ſuch bank 
or makes ſuch deed or deeds fraudulent and 
void againſt ſuch creditors only to whom debts 
mall be due, which have been contracted by 
ſuch banker, in his trade, or buſineſs of a 
banker ? 


1 


Saturday 25th February. 
Mr. Juſtice KeLLy ſaid, that ſix Judges had 


met, whoſe opinion he delivered in the fol- 
lowing words : 


I ſt, That 
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| i, That the $th ſection of the act of the 


33 Geo. 2. which enacts, that the real and per. 


ſonal eſtates of a banker dying, ſtopping pay. 
ment, abſconding or concealing himſelf are 
liable and ſubje& to the payment of all and 
every of his debts of what nature or kind 
loever .they may be, without any regard to 
priority, or preference in point of payment, 
except in the inſtances ſpecified therein, ex- 
tends to all debts of ſuch banker indiſcrimi- 


, nately. . 


2dly, That all deeds and conveyances exe. 
cuted by ſuch banker not regiſtered purſuant to 
that a& are void againſt the creditors at large 
of we. banker, 


Lord CHANCELLOR. My Lords, it is a great 
ſatisfaction to my mind, that this appeal has 


been preferred; the caſe is certainly novel, and 


in ſome parts of it involved in difficulty. But 
I have to lament, that the points of the caſe, 


which in my opinion, are moſt critical, have 


not been brought before your Lordſhips by 
this appeal. 


Two points are made by the appellants, who, 
you will obſerve, are Mr. Hayden, one of the 
part- 
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partners in the bank, which has failed, and the 
truſtees in his marriage ſettlement, claiming 
for his wife and children. There is no appeal 


from the decree of the Court of Chancery by 


any creditor, joint, or ſeparate. The points 
made by the appellants are, iſt, That no /epa- 


rate creditor of either partner is intitled to 
come in upon the ſeparate eſtate of either for 
payment of any part of his debt, until the' 


whole of the debts due by the bank are paid, — 


zdly, T hat the ſettlement entered into by Mr. 


Hayden, before his marriage, and that which 
was executed ſubſequent thereto, although 


neither has been regiſtered purſuant to the 


ſtatute of 33 Geo. 2. and although it is admit- 
ted, they are both to be deemed fraudulent and 
void, as againſt the creditors of his bank, yet 
ought to prevail againſt his ſeparate and private 


creditors. 


I cannot ſay, that I entertained any doubt at 
the hearing of the cauſe upon either of the 
points made by this appeal. But there were 


two queſtions which then aroſe, each involving 


conſiderable difficulty.—One, ** whether the 
creditors of either partner by bond, not regif- 


tered purſuant to the proviſions of the ſtatute, 


came under the general deſcription of creditors, 


whoſe debts are ſecured by unregiſtered : 


deeds ?”—The other ſtill more critical ſup- 


poſing 
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poſing that ſuch bond creditors came within 


that deſcription, in what order or degree of 
priority, they are intitled to come upon the 


eſtate, joint, or ſeparate, for payment of their 


debts?”—And1 repeat my regret, that neither 
of theſe queſtions are brought me by this 
appeal. 


The laws regulating the trade of bankers in 
this country form a very different, and diſtin& 


code from the bankrupt laws.—Theſe do not 
attach upon the perſon, or eſtate of a trader, 
until an act of bankruptcy is committed by 


him :—Whereas the former attach upon a 


banker the moment he embarks in that buſineſs; 
and upon looking into the ſtatutes of force in 
this country for regulating the trade of bankers, 


| your Lordſhips will find a variety of reſtriQions 


impoſed upon them, to which no other tradet 
is ſubject, all tending to give every poſſible 
ſecurity to the creditors of the bank, ſo far as 
may be conſiſtent with the neceſſary private 
dealings of every individual in ſociety. | 


The firſt ſtatute enacted upon this ſubject was 
the 8 Geo. 1. c. 14. which is intitled “ an act 
for better ſccuring the payment of bankers notes.“ 


But as it is repealed by the act of the 33 Geo. 2. 


it is unneceffary to ſtate the proviſions of it. 
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I be next ſtatute enafted upon this ſubjeQ, 
N is ſtill in force, is the act of the 29 Geo. 
c. 16. which is intitled, © an act for promoting 


a credit. It provides againſt concealed 


partners in a bank, for which purpoſe it enacts, 
under a ſevere penalty, that the name of every 
partner ſhall be ſubſcribed to the promiſſory 
notes, and accountable receipts, iſſued by the 
Houſe. This act alſo, under the. penalty of 
1000l. prohibits any banker from trading as a 
merchant, exporter, or importer; and makes 


it a capital felony in any caſhier or clerk of a 
banker to embezzle, or carry away money, or 
| ſecurities for money, the property of his em- 


ployer with intent to defraud him, and all per- 
ſons knowingly receiving any ſuch N 
are alſo freien felons. 


| The laſt act upon this ſubje& is the act, 
which has been ſo much relied upon at the bar, 


the act of the 33 Geo. 2. c. 14. which is intitled 


an act for providing a more effectual remedy 
* for the ſecurity and payment of debts due by 
te bankers.” Your Lordſhips will pleaſe to ſee, 


that the title of; the ſtatute of the 8 Geo. 1. is 
© for better ſecuring the payment of banker's 


* notes.” This ſtatute is repealed by the act 
of the 33 Geo. 2. which recites, that the ſecu- 
rity. of bank creditors was not ſufficiently pro- 
vided for, and the title of the latter act is © for 
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<< better ſecuring of debts due by bankers.” 
I mention this circumſtance, if it were neceſſary, 
to ſhew, that the proviſfons of, this act never 
were intended'to be confined to the mere credi. 
tors of the bank; that they were made to extend 
to all the creditors of a banker without excep. 
tion. 


This ſtatute repeals the act of the 8 Ges. 1. 
and what ſeems to be a- ſingular* proviſion, 


enacts, that no clauſe of that act ſhall in any 
ſort obſtruct, or impede the operation of any of 
the clauſes in the act of 1 1 3 Geo. 2. 


It may 60 warerial to advert to the time and 
the occaſion upon which this act was paſſed. It 
was in the ſame ſeſſion in which an act had 
paſſed for the relief of the creditors of the bank 
then lately held by Mr. Malone and others. It 
was in part intended to-ſtop a practice of which 
that bank. had.ſet- the example, and ultimately 
became the victim, the iſſuing of promiſſory 
notes, payable with intereſt; and to quiet the 
general alarm, which the * of. that houſ: 
had fpread, by enacting very general and exten- 
five regulations upon a ſubje& ſo eſſential to the 
commercial, and trading intereſts of the coun- 
try; and I will ſay, that however obſcurely 


fome of the clauſes may be framed, the ſtatute 


of the 33 Geo. 2, connected, as it is, with the 
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the moſt ſolid and permanent ſecurity to every 

man, who has dealings with a banker in this _ «gain 
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country; and it is a matter of aſtoniſnment 

that ſome ſimilar regulations have not been 

made in a neighbouring kingdom. 


It may be material to mention, that when 
theſe laws were made, we had not adopted the 
| Engliſh code with reſpect to bankrupts, and it 
ſcems, that many of the proviſions of the act 
33 Geo. 2. were framed upon the model of the 
bankrupt laws in Great Britain. It is plain, that Banker's 
the clauſe, which ſübjects the property of a un _— 


my a banker on his ſtopping payment, or aàbſcond- 3 

Sp mg to all his debts, was franied upon that m6- 23 
del; and the other clauſes which go further OM 

bank 

Ie than any of the bankrupt laws in Great Britain, 

hich or reland, are ſo framed, that it is impoſſible 

itely in this country for a banker to trade on a 

ory fictitious capital. He cannot borrow money 

NG and ſecure it to the lender, without giving full 


„ end public notice to ihe creditors of his bank, 
ſo that they never can, if they will uſe reaſon- 
able diligence, be taken in, to give him a credit 


00 beyond his real capital. 

OUN- ; 

urely 3 . 3 | 1 

8 Without at prefent troubling your Lordſhips ReftriQions 
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u che with a particular detail of theſe different ſta- _ 
ah ines, I will ſtate generally the reſtrictions to 
Q 2 which 


596 


1796 
= 


againſt 
CaAR ROLL. 


Caſes in Parliament. 


which bankers in this country are ſubject by the 


exiſting laws. Firſt, the name of every partner 


muſt be ſigned to all promiſſory notes, and ac. 
countable receipts iſſued by the Houſe :—next, 
a banker is not allowed, under a ſevere penalty, 
to follow the buſineſs of a merchant, exporter, 
or importer :—'The next and moſt material con- 
ſtruction is, that all deeds and conveyance 
made by any banker, by which any part of his 
real eſtate, or leaſehold intereſt, or by which 
any mortgages belonging to him, ſhall be grant. 
ed, ſold, mortgaged, demiſed, or in any way 


incumbered, or affected, except leaſes for three 


lives or 31 years made at improved rents with. 
out fine,” are declared fraudulent and void 
againſt all and every of his creditors, though 
made for valuable conſideration, unleſs ſuch 
deeds ſhall have been regiſtered in the public 
office for regiſtering deeds within one month 
from their date, if executed in Vreland, and 
within three months, if executed elſewhere. 


He is next diſabled, even by a deed regilter- 
ed within a month, ſo long as he continues a 
banker, to make any ſettlement, or conveyance 
to a child, or grand-child, though for valuable 
conſideration, which ſhall prevail againſt his 
creditors; 


It does not occur to me, that this clauſe can 
be conſidered to extend to a ſettlement made 


upon 


dy the 
artner 
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upon his marriage; but it clearly takes in a 
conveyance to a child, or grand-child in exiſt- Ha 
ence, although made for valuable conſideration 


of marriage. 


He is next diſabled from giving any ſecurity, 
or note payable with intereſt, and every ſuch 
note is declared void ?—Although by this pro- 
viſion the contract for payment of intereſt is 
annulled, it does not follow, that the principal 
ſum, for which the note is made, may not be 
recovered. 


It is next enacted, that the promiſſory notes 


of a banker payable on demand, if not paid 


upon demand, ſhall bear intereſt; and from the 
moment, that he ſtops payment, abſconds, or 
conceals himſelf, he is diſabled from receiving, 


or giving a legal diſcharge for any ſum of 
money due to him. 
from diſpoſing of any part of his real, or per- 


And he is alſo diſabled 


ſonal eſtate, or to execute any deed in any 


manner affecting it, unleſs a deed conveying 
his whole eſtate, or a ſufficient part of it for 


payment of his debts, to truſtees for the benefit 
of his- creditors, or a deed of truſt agreed to, and 
accepted by all his creditors. So that from the 
moment he abſconds, ſtops payment, or dies, 
all his real and perſonal eſtate, rights, credits, 


and effects, whether legal, or equitable become 
hable 


againſt 
Ca 
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| liable to all his debts, of what nature or «kin 

ſoever they be, without regard to preference, 

or priority in point of payment, except debts, 

or incumbrances ſecured by deeds duly. regilter- 

. ed, purſuant to the proviſions of the act, which 
5 are declared not to be affected by it. 


Thus your Lordſhips- ſee, .that a banker in 
this country, from the moment he embarks in 
that buſineſs, whilſt he remains in full credit, 
becomes ſubject to reſtrictions with reſpect to 
his property to which no other perſon is liable. 
But if he abſconds, or ſtops payment of the 
circulating paper of his houſe, be initantly 
loſes. all manner of control over any part of his 
property, real or perſonal he cannot receive 
debts due to him, or give legal diſcharges for 
them; he cannot exerciſe any one act of domi- 
nion over any part of his eſtate, real or per- 
ſonal, unleſs it be a deed of truſt for the be- 
nefit and ſecurity of all his creditors. And 
laſtly, the ſame lien, with regard to his debts, 
is thrown upon his whole eſtate, real and 25 
ſonal, the moment he dies. 


1 was not until the 11th and 12th of the 
.preſent reign, that a general bankrupt law was 
enacted in this country; and in that act, bankers, 
by name are included. Your Lordſhips know, 
hat the A created by the bankrupt 

laws 


- one, if the words are contrariant. 
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1aws do not attach upon any trader, until an act 


of bankruptcy has been committed by him, 
and therefore unleſs an act of bankruptcy has 


been committed by a banker, he ſtands unaf- 1 


fected by them. 


To my judgment it is clear, that the acts for 


regulating the trade of bankers in Ireland are 
not repealed by the bankrupt laws: — They 


form diſtin& codes, and certainly may ſtand 
together. But it may be material to conſider, 
when theſe laws are to be executed, how the 
two codes may affect each other, and how far 


the equitable rules and principles, which have 
been long eſtabliſhed for the diſtribution of the 


eſtates of bankrupts may, and ought to govern 
Courts of Equity in the execution of a truſt 
created under the 9 of the act of the 


33 Geo. 3. 


There is no point more clear, than that a 
ſubſequent affirmative ſtatute may repeal a prior 
But it is 
equally clear, that if there be two affirmative 
ſtatutes made upon the ſame ſubject, in all 
points in which they do not contradi& each 
other, both ſhall ſtand. Therefore in every caſe 
where a banker commits an a& of bankruptcy, 
and a commiſſion of bankruptcy iſſues againſt 
him, I hold it to be clear, that the aſſignees 

under 
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under that commiſſion will be bound by every 
clauſe in the acts of the 29 & 33 Geo. 2. not 
altered, or repealed by the bankrupt laws. as 
fully and effectually as truſtees would be bound 
by the ſame clauſes, acting under a deed of 
truſt executed under the authority of the laiter 
act. So I hold it to be equally clear, that 
where the proviſions of that act do i© attach 
upon the property of the bankrupt as to pre- 
vent the operation of the bankrupt laws. that 
no commiſſion of bankruptcy can ijflue agaiſt 
a banker; that in {us!: a cafe. although bankers 
are expreſsly named in the bankrupt laws, they 
ceale to be the objects of them. 


1 cannot better illuſtrate this propoſition, 


than by ſtating to your Lordſhips what pafled 
in former ſtages of proceedings carried on by 


ſome of the creditors of Eayden and Rivers | in 


5 Court of e 


In April 1793, the Houſe of Hayden and 
Rivers ſtopped payment; and ſoon after a ge- 


neral meeting of their creditors was held, at 


which they agreed that a deed of truſt ſhould 
be executed purſuant to the ſtatute, 33 Geo. 2 
Such a deed was accordingly executed on the 
3d of June 1793, by which Hayden and River, 


conveyed the whole of their eſtates to truſtees; 


and the deed was — approved of by the 
Great 
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Great Seal purſuant to the ſtatute. Under this 
deed the truſtees poſſeſſed themſelves of the 
whole eſtates, real and perſonal, and continued 
to execute the truſt without interruption for 
more than a year. at the end of which time a 
petition was preſented to me in the ordinary 
way by a ſeparate creditor of Rivers, one of 
the partners, praying a commiſſion of bank- 


601 


1796 
—ͤ — 
HaiypenN 
againfl 
CAx ROLL. 


ruptcy againſt him. In this petition, the cre- 


ditor candiiily ſtated, that Hayden and Rivers 
had been bankers, that they had ſtopped pay- 
ment, and that a deed of truſt had been exe- 
cuted by them, under which a conſiderable 


of bankruptcy had been committed by Rivers, 
ſubſequent to the time of ſtopping payment by 
the Houſe, and upon that act of bankruptcy, 
he deſired, that a commiſſion might iſſue againſt 
him. g | 


It ſtruck me under theſe circumſtances, that 
if I were bound to iſſue a commiſſion of bank- 
ruptcy, it would neceſſarily involve the affairs 
of this Houſe in inextricable confuſion. It 
ſeemed to me to be a queſtion well worthy of 


conſideration, how far the bankrupt laws had 


affected the act of the 33 Geo. 2. and therefore 
directed, that the petition ſhould be moved 
in open Court, and as I was to decide upon it 

| in 


part of their eſtates had been fold; that an act 
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in a ſummary way, I did requeſt of two of the 


Judges (/ to fit with me, that with their aſſiſt. 
ance I might determine, whether upon the 


circumſtances ſtated, the petitioner was intitled 


de jure to a commiſſion of bankruptcy ?”'—And 
upon the beſt conſideration, which we could 


give that queſtion, we were of opinion, that 


upon the circumſtances ſtated by the petition. 
ing creditor (and our opinion went no further) 
a commiſſion of bankruptcy ought not to iſſue 
upon his petition. And I will now ſtate to 
your Lordſhips the grounds upon which ve 
formed that opinion. 


The a& of bankruptcy was alleged to have 
been committed by Rivers, long after payment 


- had been ſtopped by him, and his partner, as 


bankers, and to bring his caſe within the bank- 
rupt laws, the petitioning creditor was certain- 
ly bound to eſtabliſh two faQs :—one, that 
Rivers had committed an act of bankruptcy; 
the other, that he was a trader at the time when 
he committed the act. The bare refuſal by a 
trader to pay a debt, or to diſcharge a negoti- 
able ſecurity when due, certainly is not an at 
of bankruptcy; and therefore the mere ſtop- 
ping of payment by a banker cannot, in itſelf, 


Mr. Baron Smith, and Mr. Juſtice Chamberlain. 
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ſubject him to the bankrupt laws, or enable 


the holder of his negotiable ſecurities to ſue 
out a commiſſion of bankruptcy againſt him.— 
But the ſtopping of payment by a banker, under 
the expreſs proviſions of the act of the 33 Geo. 2. 
does, in my opinion, clearly incapacitate him 
from being a trader from that moment. 
prives him at once of all control, or dominion 
over his property ;—it locks it up for the be- 
nefit of his creditors—his hands are tied up— 
he cannot receive a debt due to him and give a 


legal diſcharge for it—he cannot exerciſe any 


one act of dominion over any part of his pro- 
perty, unleſs it be a deed of truſt for the be- 
nefit of his creditors; and therefore we conſi- 
dered, that when the Houſe of Hayden and 
Rivers ſtopped payment, neither 
was capable of committing an act of bank- 
ruptcy, becauſe neither had from that moment 
the capacity of being a trader; their property 
was gone — they ceaſed to have any thing like 
a dominion over it—it was locked up by the 
ſtrong proviſions of the ſtatute for the benefit 


of their creditors, and being ſo locked up, they 


ceaſed to be the object of the bankrupt laws. 
And that opinion was founded as well upon 


principle, as upon caſes determined at law, 
and i in * | 
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The firſt caſe is one determined by Lord 
HARDWICEE, and cited by Lord MANSFIELD 
in 1 Bur, 467. The next was Worſeley v. 
Demattos, 1 Bur. 477. Then followed il 
v. Day, 2 Bur. 827. Haſſells v. Simpſon, Doug, 


92. in notis. Law, v. Skinner, 2 Bl. Rep. 996. 


In all theſe caſes it was held that a trader by 
executing an aſſignment of all his goods did 
ipſo fatto become bankrupt, becauſe thereby he 
deſtroys his capacity of trading. Says Lord 


:. MANSFIELD, he cannot ſell after the aſſign- 


* ment; every thing belonged to another 
“ man.“ 


But if an act of bankruptcy is committed by 


a banker prior to his ſtopping payment, there 


we were of opinion, that the bankrupt laws 


. would neceſſarily attach upon him, and any 


creditor, who thought fit to proceed in that 
way, would be intitled to ſue out a commiſſion 
of bankruptcy againſt him. 


But whether the proceeding in the caſe of a 


banker, who may fail, be by commiſſion of 
bankruptcy, or by deed of truſt, purſuant to 
the ſlatute 33 Geo. 2. it ſeems to my judgment 
clear, that the eſſential clauſes in that act will 
bind the eſtate, and that the general equitable 
rule of diſtribution mult prevail in adminilter- 
ing it for the benefit of his creditors. So that 
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effect it does not occur to me that any material 
difference can ariſe to them, whether the pro- 
ceeding be carried on by a commiſſion of bank- 
ruptcy, or by a deed of truſt, and this in effect 
is the main queſtion upon this appeal. 


The rule of equity is clear, that in diſtri- 


buting the joint and ſeparate eſtates of partners. 
in trade who become bankrupts, the joint. 


eſtate ſhall be applied firſt in payment of joint 
creditors, and the ſeparate eſtate in diſcharge 
of ſeparate debts; and if any ſurplus remains 
of either eſtate after payment of the demands 
upon it, ſuch ſurplus ſhall go in augmentation 


of the other, that is, the ſurplus of the joint 
in avgmentation of the ſeparate eſtate; and the 
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ſurplus of the ſeparate in augmentation of the 


joint eſtate. 


This rule is founded, not upon the particular 
penning of any of the bankrupt laws, but upon 
a broad principle of juſtice that the joint ere- 
ditors muſt be ſuppoſed to have given credit to 


of the fund, each claſs of creditors ſhall be 
confined to that part of it, to which he mult 
be preſumed originally to have looked for pay- 
ment of his debt. If the letter of the firſt 


bankrupt act had been attended to, no fuch - 


rule 


the joint eſtate and the ſeparate creditors to the 
| ſeparate eſtate, and therefore in the diſtribution 
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rule could have taken place. The act direcʒ 
the aſſignees to diſtribute a portion of the bank. 
rupt's eſtate rate- like to every of his creditors ; 


but the equitable interpretation of it is, that 
ſuch portion ſhall be paid out of the eſtate to 
which the creditor muſt naturally be ſuppoſed 
to have looked as his ſecurity, when na debt- 
was contracted. 


It would be an idle waſte of time to refer to 
authorities in ſupport of this rule, which are 
numerous and ſtand unſhaken. I ſhall there. 
fore aſſume it now as a general rule of equity, 
never departed from in diſtributing the eſtates 
of bankrupts, who had been partners in- trade, 
that joint creditors mult in the firſt inſtance re- 


' ſort to the joint eſtate, and ſeparate creditors to 


the ſeparate eſtate. . A rule founded, not on 
the ſpecial penning of the bankrupt laws, but 
on the broad-principles of juſtice. 


The queſtion then will be, whether there 
is any clauſe in the act of the 29 or 33 Geo. 2. 
which will ouſt this general rule in the diſtri- 
bution of the eſtates of bankers, partners in 
trade, who may have failed in their credit.” 


I have already called your Lordſhips atten- 
tion to the difference between the titles of the 
8 Geo. 1. and 33 Geo. 2. One is intitled, “an 

* 40 A 
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«© act for better ſecuring the payment of 
« banker's notes.” The other, an act for 
„providing a more effectual remedy for the 
* ſecurity and payment of debts: due by 
© bankers.” So that clearly the title of the 
act in one caſe goes farther than it goes in the 
other; though if it was neceſſary now to de- 
cide the queſtion, the inclination of my opinion 
is ſtrong, that the act of the 8 Geo. 1. extends 
to creditors of every deſcription. 


The main object of the act 33 Geo. 2. ſeems 


again ; 


to be to prevent a banker from deceiving thoſe 


who deal with him by trading upon a fictitious 
capital. And to this object the clauſe which 
relates to the regiſtering of deeds-by which his 
eſtates may be encumbered, or affected is 
clearly pointed. : 


The principle ſeems to be perfectly fair, to 


compel a man, who deals in money if it be bor. 
rowed, to give full notice to thoſe, who place 
a confidence in him, of the deed by which he 


has ſecured it to the lender; and if ſuch notice 
is not given, to poſtpone the ſecurity. But 1 
cannot conceive that it was the object of the 
legiſlature in framing this clauſe to diſable a 
banker to ſecure the common and ordinary 


debts, which every individual in ſociety mull 


neceſſarily contract. There is not any juſtice 
in 


i 
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in ſuch a principle, and none of the clauſes in 
the act go to eſtabliſh it. 


By the 8th ſection of the act 33 Geo. 2. it is 
provided, that from the time any banker hall 
ſtop payment, or abſcond, or conceal himſelf, 
all his property ſhall be liable and ſubject to the 
payment of 4% his debts of what nature or 
kind ſoever the ſame may be, without any re. 
gard to priority, or preference in point of pay. 


ment, other than ſuch as he contracted before 


he became a banker, and except ſuch debts as 
ſhall be ſecured by deeds, or conveyances re- 
giſtered according to the act; which debts con- 
tracted before he became a banker, or ſo ſecur- 
ed, ſhall have the ſame force and effec, priority 
and preference, as if the a& had, not been 
made. | 


In a former clauſe of the ſame act, relating to 
the deed of truſt, it ſays, the debts ſhall be 
ſecured in ſuch order as they ought to be paid — 
And the 10th ſection, which deſcribes the truſt 
deed, in expreſs terms takes in bank and othtr 
debts. by 0 


Let me ſuppoſe for a moment the caſe of a 
banker, who ſtops payment, and does not exe- 
cute a deed of truſt, or commit an act of bank- 
ruptcy ;—or the caſe of a banker dying and 
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:ndebted beyond his means :—in either caſe it 
is clear, that any creditors might come into a 
Court of Equity to have the eſtates applied in 
due courſe, purſuant to the proviſions of the 
ſtatute. And can there be a doubt, that a 


Court of Equity in the execution of the truſt 


created by this ſtatute would be bound ſo to 
marſhal the fund according to the general prin- 
ciples of equity ; that every perſon who had a 
fair demand upon him, whether a creditor of 
his bank, or a private creditor, ſhould receive 
payment of his debt, in its due and proper 
courſe, unleſs it was poſtponed by the expreſs 
proviſions of the act, as a debt ſecured * deed 
duly 8 ? 


The ſame rule muſt neceſſarily prevail, where 
a deed of truſt has been executed, in which 
caſe the ordinary juriſdiction of a Court of 


Equity extends to the ſuperintendance and 


direction of the truſt. But the legiſlature ſeems 
to have taken eſpecial care in this inſtance to 
obviate all doubt; for the 1oth ſection of the 


act, which enables the banker to execute a 
deed of truſt, provides that the fund ſhall be 


diſtributed W the bank, and other creditors, 


Again, let me ſuppoſe, that prior to the ſtop- 
ping of payment by bankers, who are partners in 
trade, they commit an act of bankruptcy, and 

Vol.. III. 
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i the creditors proceed againſt them by a com- 


miſſion under the bankrupt laws, in which 
bankers are included by name. Could it be 
contended, that the aſſighees would be juſtified 
in departing from the ordinary rule for diſtribu. 
tion, ſettled and eſtabliſhed in the caſe of every 
trader, who becomes a bankrupt ? 


The words of the firſt bankrupt a& are not 
ſo ſtrong in my judgment to ſupport that rule, 
as ſome of the clauſes in the ſtatute 33 Geo. 2. 
But if it could be ſuppoſed, that any clauſe in 
this act would bear a different conſtruction, and 
ſupport the order of diſtribution contended for 
by the appellants, this plain injuſtice to ſeparate 
creditors muſt enſue, where a commiſſion of 
bankruptcy is ſued out againſt bankers, partners 
in trade, the joint creditors would be intitled 


to ſwallow up the whole of the joint and ſeparate 


eſtate, and the ſeparate creditors would be 


| barred of their debts by the certificate, without 


having an opportunity of proving their debts, 
and receiving a dividend in their proper courſe. 
And one ground of the general rule of diſtribu- 
tion is, that ſeparate creditors are barred by the 
certificate under a joint commiſſion, Twi Wiſs v. 
Maſſey, 1 Atk, 67. 


Therefore upon this part of the caſe, upon 
which 1 cannot 4; I felt any difficulty at the 
| hearing 
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hearing of the cauſe, and in which the decree 
is ſupported by the unanimous opinion of the 
judges, your Lordſhips will, I preſume, have 
no doubt in diſmiſſing the appeal. —An appeal 


preferred, not by any creditor joint or ſeparate 
of either partner, but by Mr. Hayden, one of 
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the partners, and by the truſtees of his mar- 


riage ſettlement, for the avowed purpoſe of 
having the ſeparate eſtate of Rivers, the other 
partner, applied in payment of the joint debts 
to the utter excluſion of his ſeparate creditors. 


With reſpe& to the appeal of the truſtees of 
Hayden's marriage ſettlement, the point never 
was made by them at the hearing of the cauſe 
in the Court of Chancery. It has been firſt 
ſtarted by their appeal. But if your Lordſhips 
ſhall determine the firſt point againſt Mr. 
Hayden, it follows of neceſſity, that the appeal 
by his truſtees muſt be diſmiſſed alſo. If you 
ſhall be of opinion, that by the general pro- 
viſions of the ſtat. 33 Geo. 2. the fund is liable 
to the debts due, as well to the creditors of the 
bank, as to the private creditors of each part- 
ner, it follows of neceſſity that an unregiſtered 
deed, encumbering or affecting the eſtate of 
either, muſt be deemed fraudulent and void 
againſt his creditors of every deſcription. 
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In truth, the only, poſſible ground on which 
the truſtees, of Hayden's marriage ſettlement 
can ſtand, 1s a. ſuppoſition, that none but the 
bank-creditors are objects of the ſtatute. A 
conſtruction which has been condemned by the 
unanimous opinion of the judges, and which 
Lhave ſubmitted to your Lordſhips, cannot be 
maintained upon any principle of juſtice. 


Perhaps I am not ſtrictly juſtiſied, in advert. 
ing to points which aroſe at the hearing of the 
cauſe in the Court of Chancery and are not 
made the ſubject of this appeal, more particu- 
larly as I have already taken up much of your 
Lordſhips time. But as the decree goes to de- 
cide two queſtions upon the conſtruction of this 
act of parliament, each perfectly novel, and in 
my mind very critical, I hope I ſhall be excuſed 
in ſtating very ſhortly the grounds of my 
opinion with reſpect to both. I could wiſh that 
this part of the caſe were fully and fairly before 
your Lordſhips. 


It appeared in the cauſe, that both partners 
had borrowed ſeveral ſums of money upon their 
private account, which had been ſecured by 
their ſeparate bonds. Theſe bonds were not 
regiſtered purſuant to the ſtatute. And there- 
fore it was contended, on the part of the joint 
creditors, that as againſt them, all ſuch ſecu- 

Tities 
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rities were fraudulent and void. And I was of 
| opinion, that they muſt be ſo conſidered. 


The act provides that all deeds, by which any 
part of the banker's real eſtate, or leaſehold 
intereſt ſhall be in any way encumbered, or af. 


fected, ſhall be deemed fraudulent and void 


againſt his creditors, unleſs they ſhall be regiſ- 


tered within a month from the execution. A 


bond is certainly a deed, as much as a mort- 
gage; if denied at law, the plea is non eſt fac- 
tum; and the real eſtate, or leaſehold intereſt 
of the obligor, though not actually encumber- 
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ed by a bond, yet may be as materially affect- 


ed by it, as by a mortgage. If it be accom- 


panied by a warrant of attorney to confeſs 
jadgment, and judgment be entered upon the 
bond, it becomes a lien upon the real eſtate, 


whether in fee-fimple, or freehold. If there 
be a leaſehold eſtate for years, it is bound by 
the delivery of an execution iflued upon the 
 Judgment.—Although no judgment be had 


upon the bond, and the obligor dies, it will af. 
'feQ his real eſtate in the ſeizin and poſſeſſion 


of his heir, and the act provides particularly for 


the ſecurity of a banker's creditors on his 
death. 


Again, it is the conſtant practice, where a 
man lends money upon a ſecurity by mortgage, 
| | ö to 


* 
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1796 to take a bond from the mortgagor, by way of 
collateral ſecurity; and it would ſeem to be 2 


— moſt prepoſterous conſtruction of the act to ſay, 
Connell. that the mortgage ſhould be void without re- 
giſtry, and of conſequence, that the mort- 


gagee, as ſuch, ſhould be deprived of all lien 


upon the mortgaged eſtate, and that the ſame 


mortgagee by reſorting to his bond ſhould be 
enabled to affect the real eſtate, and by that 
means to levy his debt out of it, 

r 


I was therefore of opinion, and did deter- 
mine in this caſe, that the private creditors of 
Hayden and Rivers, who had lent them money 
on the ſecurity of their bonds were bound to 


regiſter ſuch bonds within the time preſcribed 


by the act of parliament; and that for default 
of ſuch regiſtry, they muſt be deemed fraudu- 
lent. and void againſt the crednorg of both, 
whether Joint or ſeparate. 


But the great and difficult queſtion ſtill re- 
_maius, and that is, in what order or degree of 
priority ſuch bond creditors are intitled to 


.come upon the eſtates, joint, or ſeparate, for 
payment !—And this appears to me to be ſo 


critical a. queſtion, that I would not by any 
means hold myſelf bound by the decree in this 
caule, if it were again to come before me for 
gepifon. 1 ſhould ſtill bold it open to diſ- 
1 cuſſion 


f 
J 
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cuſſion, and feel myſelf fully at liberty, if 1 
ſhould be ſo adviſed to make a different rule. 


At the ſame time upon the beſt conſideration, 


which I have been able to give the queſtion, I 
do not feel diflatisfied with the decree in this 
part of it. 
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The act declares all ſuch deeds to be frau- 


dulent and void againſt all and every creditor 


of the banker. The common effect of ſuch a 
clauſe is, that the ſecurity is annulled; but the 
debt remains. The diſtinction which has been 
taken and is now the ſettled law of Great Bri- 
tain and Ireland, is that where as well the con- 
tract is annulled, as the ſecurity, the debt is 
irrecoverable. But where the ſecurity only is 
declared void, the debt remains, and although 
it cannot be ſued for and recovered on the foot 
of the deed, or ſecurity, ſtill by a proper form 
of action, the creditor may recover the debt. (a) 
It is clear therefore, that notwithſtanding this 
clauſe in the ſtatute, 33 Geo. 2. although the 


bond is declared void againſt creditors, {till the 
debt remains. | 


The queſtion then will be, what operation 


this will have in the preſent caſe ?—The natural 


(a) 2 Bur. 1077. Cartb. 356. 5 Mod. 75. Salk. 344. 
1 Ld. Raym. 87. 2 Str. 1115. 


operation 
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operation and effect ſeems to be, that a man, 


who advances his money upon ſuch a ſecurity, 


loſes all ſpecific lien, which that ſecurity would 
otherwiſe give him, upon the eſtate of the man 


who executes it, whether that lien be legal, or 


equitable. He cannot have in this caſe any 
preference, or priority to any creditor by ſuch 


a deed. 


The general principles of equity give to a 
ſeparate creditor an equitable lien upon the 
ſeparate eſtate in preference to a joint creditor; 
and the ſpirit of the act certainly is, that ſuch 


a ſecurity, or the debt for which it is executed 


ſhall not ſtand in the way of any other claſs of 


the banker s creditors, 


| Clearly therefore, the ſeparate creditors here 


claiming by unregiſtered bonds ought not to be 
allowed to come in pari paſſu with other ſepa- 
rate creditors upon the ſeparate eſtate. 


joint creditors, by giving this claſs of ſeparate 


' creditors a preference, and priority to them 


upon tf the ſeparate eſtate. 


The only queſtion therefore that remains Is, 
whether thoſe ſeparate creditors, claiming by 
unregiſtered 


If they 

. were, theſe unregiſtered deeds would have their 
full effect againſt the fair ſeparate creditors ; | 
and would alſo have their full effect againſt the 
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unregiſtered bonds ſhould be poſtponed in 1010 
to the joint creditors, or come in pari paſſu 
with them upon the remnant of the ſeparate 
eſtats? And if it had not been for the ſtrong 
words in the a&, by which the truſtees, in a 
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deed of truſt, are directed to diſtribute the fund 


in the order and courſe in which they ought to 
be paid to the bank, and other creditors of the 
banker, I ſhould have been inclined to think, 
that theſe bond creditors ſhould have been doll, 
poned in foto to the joint creditors. But the 
ſtatute having declared the deed to be void 
againſt the creditors, and the debt ſtill remain- 
ing, 1 thought that by depriving theſe bond 
creditors of the preference, which they would 
otherwiſe have had upon the ſeparate eſtate, 


and by ſuffering them to come in upon the 


remnant of it, after payment of the other ſe- 
parate creditors, pari paſſu with the joint cre- 
ditors:— Every clauſe in the act would have its 
effect, and the natural and eſtabliſhed conſtruc- 
tion would be given to the clauſe which declares 
unregiſtered deeds to be fraudulent and void. 


By this conſtrud ion, the act ſo far as it relates 


to creditors claiming by unregiſtered deeds will 
have this effect throughout, that it will take 
from ſuch creditors all preference ariſing from 
the deed—not only the legal preference which 
the nature of the ſecurity center, but the equi- 


table 


againfl 
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table preference of claim upon the joint or ſe. 


parate eſtate according to the nature of the 
debt. 


The truſtees and many of the creditors ap- 


plied to me originally in this caſe by petition 
and would have had me decide theſe different 


queſtions in a ſummary way, which by the a& 
the Chancellor is empowered to do. 
however, to entertain the cauſe in ſuch a ſhape. 
I ſhould certainly have been enabled to deter. 
mine it much more to my ſatisfaction if an ac- 
count had been directed in the ordinary way by 
which I might have been enabled to ſee the 
preciſe ſtate of the different funds, and of the 
different claims upon them. However the 
parties on all hands were, averſe to going into 
fuch an account ; their bill was not pointed to 
it, and they ſeemed anxious only for the direc- 
tions of the Court of Chancery, with reſpect to 
the order and courſe in which they were to ad- 
miniſter the fund. 


In drawing up this decree; an inaccuracy has 
crept into it, which your Lordſhips will correct. 
I allude to that part of it which declares the 
unregiſtered bonds of Hayden and Rivers frau- 
dulent and void againſt, the creditors of the 
bank lately held by them at the city of Mater. 
fad. The decree ſhould be, that they are 


frau- 
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faudulent and void againſt all and every the 
creditors of the ſaid Hayden and Rivers. 


Lord CarLETON. My Lords, after the very 


accurate diſcuſſion, which this caſe has receiv- 
ed, I might well decline troubling you upon 
this ſubject. But this being a caſe of conſider- 
able value and of importance to the public, I 
vill not apologize to you for laying my ſenti- 
ments before the Houſe. 
opinion, I ſhall confine myſelf to thoſe obiects, 
which are brought forward by the appeal 
out entering into the diſcuſſion of any other. 


In delivering my 


g Fith- 


The objections made by the appellant are 
wo: — iſt, That the decree appealed from has 
adopted an improper rule for diſtributing the 
pint and ſeparate fund, by having directed, 
that “the joint debts ſhall be firſt paid out of 
the joint fund, and the ſeparate debts ſhall be 


blely and excluſively paid out of the e 
fund.“ | 


UM the 2d objection is, that the decree 
ought to have declared, that “the two ſettle- 
ments given in evidence, though by the 
banker's act fraudulent and void as againſt joint 
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creditors, were nevertheleſs good and valid as 


wainſt the ſeparate creditors.” 


I ſhall 
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I ſhall firſt conſider, what the rule is under are in 
the bankrupt laws, for the diſtribution of joint count- 
and ſeparate funds ; and then, whether that rule 
applies to this caſe, or whether the banker's ad Noi 
excludes that rule, by having enacted a different nd: 1 
one ?—This will involve the conſideration of raft 
the banker's act, and the obſervations upon that {il 4itors 
head, will in a great meaſure involve the vali. WW ment, 


ity of the ſettlement. partic 
of th 
As between the partners themſelves, it is not che Je 
juſt, that the property of either ſhould pay more of ea 
than his due proportion, and conſequently if credy 
his ſhare of the partnerſhip fund be made con- right 
tributory to a greater amount than its due pro- equit 
portion, the law affords him redreſs. againſt his fort 1 
partner. As between the parinerſhip-creditors thoſe 
and ihe partners, each partner is liable to the In { 
whole demand, and the whole fund is liable in bard 
the ſame manner; and either partner by being is de 
compelled to pay the entire debt, does not only from 
diſcharge the debt of the other partner, but laws 
alſo his own. Leſs public inconvenience ariſes 5 
from one partner's being liable to pay more N 
than his proportion than would ariſe from plac: WW UP? 
- 3ng any impediment in the way of the joint ner 
creditors, reſorting to the entire of that joint rule 
fund, which from the nature of the contract, I cx 


is ſubject to the entire of the joint debt; the ſide 
creditors are ignorant of the different propor- 
tions 
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are intitled, and alſo of the ſtate of the ac- 
count between the partners. | 


Now conſider the caſe as between the joint 
and: ſeparate creditors. At the time of con- 
tracting the ſeparate debts, the ſeparate cre- 


ditors look to the ſeparate property for pay- . 


ment, and their remedy is confined to that 
particular fund: they reſort to ſuch part only 
af the-partnerſhip fund as after payment of all 


he joint debts remains the particular property 


of, each. The joint creditors give a primary 


credit to the partnerſhip fund, and they have a 


right to exhauſt thai. It is ſettled as a rule of 
equitable. convenience, that they ſhall not re- 


ſort to the ſeparate property ſo as to prejudice 


thoſe who gave credit to the ſeparate fund. 
In ſome: inſtances this. may be attended with 


hardſhip—1n others with advantage. This rule” 


is derived from general convenience, and not 


from the ſpecial wording of the bankrupt 


laws. 


Notwithſtanding that this rule is founded 


upon general principles of juſtice and conve- 
nience, if the banker's act eſtabliſhed a different 


rule of diſtribution, ſuch mult be adhered to. 
I cannot diſcover any rule for diſtribution, be- 
lides this, except ſuch as I mall mention, viz : 

| That 
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That the whole property, real and perſonal, 
joint and ſeveral ſhall conſtitute one fund for 
the payment of a// debts pari paſſu, except 


ſuch as are not regiſtered :—or that the entire 
fund ſhall be firſt applied to the payment of the 


ſeparate -creditors—or laſtly, that the entire | 


eſtate ſhall be applied to the Ing of the 


bank n 


The firſt of theſe rules (if adopted,) would | 


let in the ſeparate creditors upon the entire part- 
nerſhip fund, and conſequently on that part 


thereof which belonged to a banker who did 


not owe any ſeparate debts. But this rule is 
not mentioned in the act of parliament, nor 
has it been relied upon in argument, and it 
would miſapply part of the bank fund. 


As to the ſecond rule, the objection meets it 


with encreaſed force, and it has not been relied 
upon. 


The queſtion then will be, whether the rule 


adopted with regard to the joint and ſeparate 
eſtates of bankrupts ſhall be applied to the pre- 
ſent caſe? — Or whether the bank creditors 


+ ſhould reſort ſolely and excluſively to the bank 


fund f—lt was contended, that * the ſeparate 
creditors were not provided for by the banker's 


act.“ —Then it was argued, that even if they 
were 
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were under the proviſions of that law, they 1796. 


could take advantage of it only after the bank Hr 


creditors were ſatisfied. ** All creditors: of the 
bankers,”? are ſpoken of throughout the act. This 


expreſſion is ſufficiently comprehenſive to include 


all debts due by the perſon who happens to be a 


banker, as well as the mere bank debts. There 


is no word to narrow the meaning, and the 
oth ſection ſhews, that the general creditors, 
as well as thoſe of the bank, were in the contem- 
plation of the legiſlature. * All the eſtates of 
the banker, not merely the © bank property,” 


are liable to his debts, Why ſhould not that 


deſcription which is ſufficient to paſs the ſepa- 


rate property, protect the ſeparate creditors ?— 


The clauſes which annul transfers of their 
landed property ſpeak of ſuch, as being the 
„property of bankers,” and yet aſluredly 
transfers of their ſeparate property come within 
the prohibition, which would otherwiſe pro- 
duce very little effeCt. | 


The 8th ſection ſpecifies what debts the pro- 


perty real, and perſonal, joint and ſeveral are 
liable to on the mere event of the banker's dy- 


ing, abſconding, or {topping payment, and more 
comprehenſive expreſſions could not be uſed 


than the words all and every debts of what 


nature or kind ſoever,” —not © his bank debts,” 
| | or 
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or © his debts as a banker,” or * his notes and 


accountable receipts.” . 


Then in that ſection there follow certain ex- 
ceptions of debts contracted before he became 


a banker, and afterwards by deeds regiſtered, 


The former of theſe debts mut, and the latter 


clearly may, be general-debts, and not con- 
tracted as a: banker, and yet they are ſpoken of 


as the debts of the banker.” Their being | 


excepted implies, that they might be compre. 
hended. Therefore they are included within 
that part of the ſection which affirmatively de- 
ſcribes what debts the property of bankers are 
liable, to, and if regiſtered, their priority is 


preſerv ed. 


But every doubt is removed, when the 10th 


ſection is compared with the 8th—for there it : 
is © bank. or other creditors,”—which ſhews 
clearly, that the legiſlature had general creditors 


in their contemplation, and that when the word 
* banker” is applied, it-it not confined to the 
buſineſs of a banker—but extends to his gene- 
ral concerns. This being eſtabliſhed as to the 


_ Toth ſection, mult clearly follow as to the 8th. 


Theſe two ſeQions cannot mean to provide for 


the payment of different claſſes of creditors, | 


the 8th to exclude, the oth to include general 
creditors, "They are only different means of at- 
| taining 
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taining the ſame general objeQ. To have 1796 
carried the former ſection into execution with- JF, .< 


out the aid of the latter, equity muſt have been i 
reſorted to. But when purſuant to the roth 


CAR ROT. 


ſection a deed of truſt is executed, the interpo- 
ſition of a Court of Equity may be avoided. 
Both the clauſes were introduced in favour 
of the ſame claſs of perſons, that is, of all 
perſons, whether creditors of the bank or of 


the individuals who conſtitute'the firm. How 


unequal would the act be—how little would it 
partake of ſyſtematic juſtice, if in the event of 
an abſconding or the bank's ſtopping payment 
not followed by a deed of truſt, the general 
creditors were to be excluded ?—But that if a 


deed were executed, they would be intitled. — 


How capricious and unjuſt would it be to make 
their claim depend upon the election of the 
banker to execute a deed or not ?!— 


In this recital, © notes and receipts,” are 
mentioned. If the act were to be confined to 
thoſe ſecurities-only, why did not the legiſtature 
confine itſelf to thoſe words, inſtead of uſing _ 
expreſſions, deſcriptive of all kinds of cre- 
ditors?—The ſtatute does not ſay, that © the 
general creditors ſhall be precluded from reſort- 
ing to all, or any part of the general fund, un- 
til after the bank creditors are paid; nor does 
any general rule of diſtributive juſtice, (faſten- 

Vol. III. 8 ſ | ing 
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demands. 
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ing upon the filence of the ſtatute,) pronounce 
any thing of that nature. 


Havprn In my opinion, all 
Kai, debts, not of the bank, or not regiſtered, are 
'Carnronr. 


not void and the ſtatute does not ſpeak of a// 
conveyances, but only of thoſe affecting real 
eſtates or leaſehold property. The ſtatute does 
not prohibit the contracting of debts, beſides 
thoſe of the bank, nor will it therefore deſtroy 
the mode of payment thereof. The principle 
of thoſe proviſions was, that if bankers dimi- 


niſhed their permanent property, their creditors, 


by getting early notice of the tranſaction, might 
have an early opportunity of calling in their 
The legiſlature has not prohibited 
the creation of general debts, which do not 
depend upon deeds or conveyances : under a 


law containing ſuch a prohibition, bankers 


would be expoſed to the neceſlity of paying 
ready money in all caſes not relative to the 


bank. The reſtriction realy made by the ſta- 


tute is only fub mods —it binds only in caſes 
where there is no regiſtry; but the reſtriction 
which has been contended for, as to fimple con- 
tract debts, by analogy n be * and 
unqualified. 


It is ſuppoſed by the appellants, that the 
bank creditors will derive no benefit, if their 
rule be not adopted.—The act gives not only 
more effectual „but more comprehenſive ſecurity, 
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operating upon a fund, which could not be re- 
ſorted to on ſtoppage or abſconding, in the 
fame way under any law then in force. It an- 
nuls all preferences ariſing out of deeds upon 
real or leaſehold intereſts, though for fair value, 
if not regiſtered within a certain time—and 
alſo certain family ſettlements, even though 
they ſhould be regiſtered—and alſo deeds exe- 
cuted ſubſequent to the ſtopping of payment, 
or abſconding. It likewiſe annuls all receipts 
and diſcharges executed ſubſequent to the ſame 
events, and it gives to ſimple contract creditors 
a lien upon all the real and perſonal property 
from the moment of the bankers dying, or 
ſtopping payment, and placing all debts, ſave 
ſuch as are regiſtered within the preſcribed time, 
upon the ſame level. 


It muſt be confeſſed, that the bank creditors 
were the great object which the ſtatute has in 
contemplation, and the ſtatute would not have 
been made, but to better the ſecurities of others. 
To do that, it was not neceſſary to take away 
the ſecurities of others. To have appropriated 
the entire conſolidated fund to bank creditors 
would be unjuſt it would ſupport one ſet of 
men by depriving others of their proper fund. 
In order therefore to favour the bank creditors, 
and not work injuſtice to others, it was neceſ- 
ſary to beſtow ſome benefit upon the latter as 


n | well 


. 


1796 well as the former: —this is not done ſpecially 
to favour thoſe, but to avoid doing an injury, 


| HaypeN 


againſt 
Carrol. 
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Therefore I think the rule n for by 
the appellants is not preſcribed by the act of 
parliament, and ought not to be implied by 
any Court of Juſtice. The main object of the ad 
was in the event of death, or ſtoppage of pay. 


ment to preclude all priority, ſave what aroſe of b 
from regiſtered deeds, or as to debts which in t 
were incurred before the party became a banker. join 

| of 

The ſtatute preſerves the fund in order to out 
diſtribute it, but being ſilent as to the primary the 
liability of the ſeveral funds and as to the courſe the 
and order of payment thereout, reſort muſt be rel 


had to that mode, which has been adopted in 


England by the wiſdom of ſucceſſive ages, 
under the bankrupt laws, which as well as our 


banker's act proceed upon a general principle 
of rateable diſtribution. 


As to Fg i alleged to be introduced 
upon the appellants, their ſituation is exact hy 
the ſame in that reſpect, as it would be under 
the bankrupt laws. It being once eſtabliſhed, 
that a general ſeparate creditor of a banker 
is included under the words © all creditors,” 
it follows from the opinion of the judges, (in 
which I concur,) that the ſettlements are void 
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as againſt the ſeparate creditors, as well as the 


joint, and therefore from the rule adopted un- 
der the bankrupt laws, I am of opinion, that 
this decree ſhould be affirmed. 


Lord YELvERToON. My Lords, I rife merely 
to expreſs my concurrence in the decree; 1 
think that the rule of diſtribution in the caſe 


of banker's eſtates ought to be the ſame as that 


in the cafe of joint partners in trade, thar the 
joint creditors ſhall be paid in the firſt place out 
of the joint property; the ſeparate creditors 


out of the ſeparate property; and if any of 


the joint debts ſhall remain unſatisfied out of 
the joint property, they ſhall be paid out of the 


reſidue of the ſeparate property. 


That this is the rule in the diſtribution of the 


eſtates of joint traders muſt be admitted, and 


the foundation upon which that rule was adopt- 
ed, I take to be, not the ſpecial penning of the 
bankrupt laws, which are totally filent upon 
the ſubje&, but a principle of general conye- 
nience; and upon this principle particularly, 
that the joint ereditors of joint traders are ſup- 


poſed to truſt them in their capacity of partners 
upon the credit of their joint eſtate, and the 


ſeparate creditors are preſumed to truſt them 
upon the credit of their ſeparate eſtate. 


Now 
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Now if the creditors truſt the banker's pro. 
perty involved in that buſineſs, and the ſeparate 
creditors truſt their ſeparate eſtate, the ſame 
rule of diſtribution muſt apply to the caſe of 
two or more perſons joining in a bank, and for 
the ſame reaſons. | 


But I do own, that for a long time I had a 
doubt floating upon my mind, whether this 


rule applied to the caſe of two or more joined in 


a bank; for this reaſon : upon the firſt reading 
of the act, it appeared, as if the legiſlature 
underſtood, that in the caſe of two or more 
concerned in a bank, their joint creditors look- 


ed not only upon the joint ſtock, but upon the 


ſeparate property alſo. I had this doubt float- 


ing upon my mind, and I am not aſhamed to 


ſay, that upon a ſtatute very ambiguous and 


_ equivocal, I changed my mind two, or three 


times. But whatever doubts I entertained, are 


now entirely removed by. the queſtions put to 
the Judges. 


I do not go at large into the caſe, not only 


becauſe it has been ſo ably diſcuſſed by the 


noble Lords, who have gone before me, but 


becauſe I have during the whole of the week 
been employed in the diſcharge of a laborious 
duty, and have this moment come from it. (a) 


(4) His Lordſhip had been ſiting at V/ Prius in the 


/ 


Exchequer. 


I have 
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I have juſt come down to give my. opinion, 
| nther than remain filent upon a ſubject of ſuch 


importance. 


The queſtion was put to reverſe the decree, 
which was carried in the negative. 


The Lord CHANCELLOR then propoſed the 
variation to corre& the inaccuracy he had 
ſtated as having crept into the decree, .and the 
judgment was entered as follows: 


It was ORDERED and ADJuUDGED that the 
decree be affirmed with the following variation, 
viz. that it is declared and adjudged, that all 
bonds and other deeds or conveyances execut- 
ed by the ſaid Henry Hayden and Bartholemew 
Rivers reſpeQively, for ſecyring any debts 


ſince they became bankers are and ſhall be 


deemed fraudulent and yoid as againſt all and 
every the creditor and creditors of the ſaid 


Henry Hayden and B. Rivers, and that the 


words, © the creditors of the bank lately held 
dy them at the city of Waterford, od be expung- 
ed in that part of the decree ſo varied. 
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3. A. THE proprietor of a ſole and ſeveral fiſhery 


in the upper part of a river, brought an action 


_ againſt B. the proprietor of a ſole and ſeveral 


fiſhery in the lower part of the ſame river, for 
keeping and maintaining certain buildings acroſs 
the river, which. prevented fiſh from coming into 


Is fiſhery, It was held that the keeping and 


maintaining theſe works, as alleged by the de- 


© Claration and found by the verdict, enabled A. | 


to maintain his ation. = - 267 


poſſeffion alone will intitle a — to maintain an 1 
action n the caſe =» = | , 29h 323 


The diſtin&ion between treſpaſs and caſe is 

this :— That where the immediate act itſelf occa- 

ſions a prejudice, or is an injury to the plaintiff's 
perſon, 
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perſon, houſe, land, or other property, treſpaſs 
is the proper remedy.—But where the act in it- 
ſelf is not an injury, but a conſequence reſulting 


from it is prejudicial, caſe is the proper re- 


Is 


medy — — „ — 317 


Damnum abſque injuria will not enable a man to 
maintain an action upon the caſe - 319 


AGREEMENT. 


The acts of parties at the time of an agreement 
may be reſorted to for the purpoſe of explaining 
their intention _ - — 194 


I, 
ANSWER. 


A defendant is intitled ex debito juſtitiæ, to file 
his anſwer in a Court of Equity after a decree 


pronounced againft him upon ſequeſtration 329, 341 


In Chancery the defendant would be intitled with- 


out any ſpecial application, becauſe there the 
practice is, to pronounce a conditional decree 
in the firſt inſtance, upon the return of the ſe- 
queſtration, which muſt be ſerved upon defend- 


ant with a ſubpena to hear judgment before it 


can be made abſolute, and he is intitled at any 
| time 


1. 


2. 


Te 


94 
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time before the return of the ſubpæna, to file 
his anſwer upon payment of coſts as a matter of 


courſe - - 341, 2 | 
And even where the decree is made abſolute, a 


defendant is admitted to file his anſwer upon pay- 
ment of coſts of the decree and proceſs - 342 


APPEAL. -. 


It is not uſual to appeal upon the mere ground 


of coſts > | - 18 


2. 


An appeal rejected, not being preſented within 
the time limited by 78th order 21, 104 


An appeal muſt be preferred within 5 years and 
14 days after the order binding the right 532 


ASSETS. 


LET 3 th 

Aﬀets are never marſhalled by reaſon of a fact 
happening ſubſequent to the death of the 
party — = VVV 
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ATTORNEY. | 
Page 


r. A fee farm leaſe of part of che lands (which were 
the ſubject of a ſuit). obtained by an Attorney 
from his client decreed void - 462 


2. A fraudulent dereliction of a fuit by a Solicitor 


cannot be pleaded by him in defence of an impo- 
ſition upon his Client ; - 504, 


3 An Attorney is an Oficer aſſiſting in the admi- 
niftration of juſtice - b 522 


4. Any dealing between an Attorney and Client is 
always the ſubject of jealouſy in a Court of 


Equity © - - - - ibid. 


5. If 1 take a bond for coſts, a Court of 
Equity will not ſuffer that bond to ſtand as any 
thing more than a ſecurity for ſo much as ſhall 
appear due upon a taxation - = ibid. 


6. So in a mortgage ng =" Bd 
BANKERS. s 
I | The ſtatute 33 Geo. 2. c. 14. called the «© Banler's 
- AQ,” in the 8th ſection extends to all the debts 5 
of a Banker indiſcriminately, and is not confined 7 


to ſuch debts as he may have contracted in his 
trade or buſineſs of a banker - 545, 590 


2. Deeds 


af 


EN: DUE 


Page 
| R | 
2. Deeds not regiſtered, purſuant to the proviſions 
of ,. 2. are fraudulent and void againſt the credi- 
tors at large of a Banker, and are not fraudulent 
and void againſt ſuch creditors only to whom 
debts ſhall be due, which have been contracted 
by ſuch Banker in his trade, or buſineſs of a 
Banker — - - — ibid. 


3. Qu. ?— Whether in the caſe of two bankers, 
partners, the creditors of either partner by bond, 

not regiſtered purſuant to the proviſions of the 

22 ſtatute, came under the general deſcription of 

creditors, whoſe debts are ſecured by unregiſter- 

ed deeds ? = - - = 591 


id. 4. Qu. — Suppoſing that ſuch creditors came within 
that deſcription, in what order or degree of pri- 
ority, are they intitled to come upon the eſtate, 
joint, or ſeparate, for payment of their debts? 592 


bid, 5. The laws regulating the trade of Bankers in 
Ireland, form a diſtin code from the Bankrupt 
bid, laws 1 - - - ibid. 


6. The latter do not attach upon the perſon, or 
eſtate of a trader, until an act of bankruptcy is 
committed by him. The former attach upon a 
Banker the moment he embarks in that buſineſs ibid. 


Reſtrictions upon Bankers - 5955 506 
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Page 
From the moment a Banker abſconds, ſtops pay- 


ment, or dies, all his real and perſonal eſtate, 


10. 


II. 


partners in trade who become bankrupts, the 


rights, credits, and effects, whether legal, or 
equitable, become liable to all his debts $597, 8 


The acts regulating the trade of Bankers in 
Ireland are not repealed by the bankrupt laws 599 


If an act of bankruptcy is committed by a 
Banker, prior to his ſtopping payment the 


bankrupt laws attach upon him - 604 


The rule of diſtribution of the Banker's eſtates, 
ſame as under the bankrupt las 605, 608 


BANERUPT. 


Tue bare refuſal by a trader to pay a debt, or to 


diſcharge a negotiable ſecurity when due, is not 
an act of bankruptcy - - 602 


A trader by executing an alignment of all his 


goods 1þ/o Jon becomes bankrupt _ = 604 


If an at of bankruptcy is committed by a Banker 


. prior to his ſtopping payment, the bankrupt laws 


attach upon him LO - - ibid. 
In diſtributing the joint and ſeparate eſtates of 


joint 
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602 


ibid. 


joint 
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joint eſtate is firſt applied in payment of joint 
creditors, and the ſeparate eſtate in diſcharge of 
ſeparate debts. —If any ſurplus remains of either 
eſtate, it goes in augmentation of the other 605, 621 


BOND. 


1. A hond executed for a ſum loſt at Billiards, is 
void — — = „ 


2. But where ſuch bond was aſſigned, with the 
privity of the obligor, and upon his aſſurance, 
that it was valid, and where he paid part of the 
money, and prevailed upon the aſſignee to enter 
ſatisfaction upon the judgment obtained on the 
bond, and accept a new ſecurity for the re- 
mainder of the debt, equity would not relieve 


fd ðͤ Ee Yor 
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CASES doubted or denied. 


Amos v. Horner, Ca. Temp. Talb. 216, - 252 - 


Agus, Warner v. Noy, 10g, = - 428 
Ferrand and Ramſey's Caſe, 1 Leon. 269. mia 
Warner V. Agus, Noy, 109, a | _ ibid. 


CHAMPERTY. 
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Page 


1. Champerty is the maintaining a ſuit in conſide- 


2. 


ration of having ſome mh of the thing in diſ- 
— - - — 498 


It is a crime at common law to maintain a ſuit 
in which the man maintaining is not intereſt- 
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The ſtatutes againſt maintenance and champerty 


have fallen into diſuſe; but although the letter of 


them has not been executed, the fpirit of them 


has been uniformly enforced by Coutts of 


, Equity = | = = = 500 


Giving part of the land recovered to counſel is 


not champerty, if it appear, that the land was re- 


covered bona fide, without any promiſe, or pre- 


vious agreement - 8 501 


But it ſeems dangerous to meddle with any ſuch 


gift, ſince it cannot but carry with it a ſtrong 


preſumption of champerty WS i ibid. 
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CONDITION, Lia. Legacy, Marriage. 


Page 


A legacy to a daughter upon condition, cc that 
| ſhe ſhall not matty without conſent or ſhall not 


marry a man, who ſhall not be ſeized of an eſtate 
in fee,* or of freehold property of the clear yearly 


| value of 500l.” — This condition is void - 205 


; If a condition ſubſequent be illegal, or impoſlible 


at the time of the gift, or become impoſſible by 


the act of God, the gift remains abſolute, and 


the condition is void 7 - 261 


Conditions in reſtraint of marriage are odious 


and therefore are held to the utmoſt rigour and 


| ſtrictneſs - - - — 260 


CONSTRUCTION. 


Where words are of an ambiguous ſignification, 


the true rule of conſtruction is, that the intent 
of the deviſor muſt fix the meaning of the 
words - - - 365 


The conſtruction of acts of parliament muſt be 


the ſame at law as in equity | | - 516 


2 CONTEMPT. 


1. 


Is 


Is 
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CONTEMPT. 


Page 


It is a contempt of the Houſe of Lords to diſ- 
tribute caſes and opinions thereon reſpecting an 
appeal while it is depending = - 201 


It is not uſual to appeal upon the mere ground of 
coſts - - - - 18 


If coſts can make compenſation, courts will give 


redreſs upon thoſe terms to let in the merits 350 


In appeals, the Lords exerciſe a diſcretion with 
reſpect to coſts; Upon wrzts of error, they do 


not give more than ordinary coſts = 373 
COVENANT. 
A covenant by a leſſee, his heirs and aſſigns, to 


pay a fine of 4ol. upon the expiration of a term 
of 61 years, held not to amount te a reſer- 


vation, 


I. 


2 


C 
Page 


vation, obligatory upon the tenant in poſſeſſion 
to pay the fine over and above the rent re- 
erved — — — - 376 


Ckxbrron. 


1. It is not neceſſary to make every creditor a party 
n a ſuit - - - 19 


Tus TODIAM. 


1. When lands are granted in cu/todiam, an in- 
; unction goes to the ſheriff to put the cuſtodee 


in poſſeſſion. . = - 97 


2. And an order is made upon the tenants to pay 
their rents to the cuſtodee — - ibid. 


3. All money received under cuſſodiam is received 
by authority of the Exchequer — ibid. 


4. Where there are more cuſtodees than one, the 
Court of Exchequer alone, as a Court of 
Revenue, determines in what order they ſhall be 
paid - - — = ibid. 99 


5. The general rule is, that the firſt cuſtodee ſhall 
receive the rents of the eſtate—after his debt is 
on, paid, the ſecond cuſtodee is let in and ſo on = ibid. 


1 6. If 


6. 
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If after a ciſfodiam diſſolved it appeared that one 


cuſtodee had by fraud prevented another from 
receiving his debt,, there the juriſdiction of 


equity would attach - — 102 
EQUITY. 
Courts of Equity entertain ſuits for levying judg- 


1. 


ment debts to ſave the ruinous expence of ex- 


tents, and multiplicity of ſuits — 62 


And Equity will entertain a bill againſt the heir 
and executor to levy the debt, though the judg- 
ment has not been revived againſt the heir and 


tenants of the conuſor, nor an elegit iſſued - 61 


If a ſuit for poſſeſſion be properly cognizable in 


equity, there may be an account of rents and 
profits - - =_ 66 


But if a party has a title at law, he muſt procced 
for the whole there - ibid. 


If a creditor has a ſuit at law upon the eſtate of 


his debtor, and a conſcionable demand upon the 
ſame eſtate, and the debtor or his repreſentative 
will come into a Court of Equity for its aid to 
ſtrip the creditor of his legal advantage, the 
Court will not interpoſe, unleſs the party apply- 


ing will diſcharge the whole of the creditors de- 


mands, legal and equitable + 1 


6. A 
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6. A Court of Equity will not entertain a bill to re- 
view the Orders of the Court of Exchequer as 
a Court of Revenue 3 0 


7. Nor will equity interfere upon a ſubject matter 
which the Exchequer as a Court of Revenue 
was competent to decide ibid. 99 


8. The general rule of equity is, that all fair credi- 
tors ſtand in an equally favoured fituation - 101 


9. If after a cſtodiam diſſolved, it appeared that one 
cuſtodee had by fraud prevented another from re- 
ceiving his debt there the juriſdiction of equity 

would attach - - - 102 

2 10. A Court of Equity cannot by implication create 

a conſtructive truſt prohibited by ſtatute = 18 


66 $$ Legatees finding the authority of the eccleſiaſtical 
Court inadequate to enforce a full diſcovery of 

| aſſets were frequently driven into equity where 

110. complete juriſdiction was exerciſed by enforcing 


and decreeing payment — - 243 


12. But in the exerciſe of this concurrent juriſdiction, 
| Courts of Equity neceſſarily adopted the law of 
: that forum in which the ſuit was originally cog- 
nizable - - - ibid. 


WW - 


: 13. The common law recognizes a power in a parent 
7s 1 to impoſe a reaſonable reſtraint upon his child's 
marriage as the condition of his bounty—and if 
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upon breach of ſuch a condition he gives the 

legacy to another, a Court of Equity will not 
lend its aid to ſtrip him of a right which the 

general law veſts in him ** 247 


124. But if in ſuch a caſe, the firſt legatary ſhould ob- 
tain a ſentence in the eccleſiaſtical Court for 
payment of his legacy and the executor ſhould 
accordingly pay it, equity could not interpoſe and 
oblige him to refund, at the ſuit of the ſecond 

legatar ß - - — 22477 8 


15. Neither could a Court of Equity give relief 
againſt the executor who had paid it - 248 


16. Qu.? — Whether the ſecond legatary would be 
intitled to come into equity to ſtay the ſuit in the 
eccleſiaſtical Court and to enforce payment of the 
legacy to him - - - ibid. 

17. A defendant is intitled ex debita juſtitiæ, to file his 
anſwer in a Court of Equity after a decree pro- 
nounced againſt him upon ſequeſtration 329, 341 


I8, For it is a principle of equity, that a Court of 
' Juſtice will not condemn a ſuitor unheard - 342 


1 9. There 
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19. There is no exception to this rule, unleſs a de- 
fendant by lying by, has put his adverſary into 
ſuch a ſituation as that juſtice cannot be done 342 


20. Qu.? — Whether a croſs bill may be filed in 


Chancery to ſtay proceedings in a cauſe inſtituted 
in the equity ſide of the Excheguer? - 348 


21. In what inſtances parties will be bound by their 
own acts in a Court of Equity — 458 


22. A man fully informed may fairly releaſe and come 
to a new agreement and ſo bar himſelf of relief 


which might be had in a Court of Equity - 508 


23. The recital in a deed of a fact, which may, or 
may not, according to circumſtances, in a Court 
of Equity, amount to a fraud, will not of neceſ- 


ſity affect a purchaſer for value, denying notice of 
the fraud — — - - 572 


24. A man who is conſcious of a defect in his title, 
and with that conviction in his mind expends a 
ſum of money in improvements, is not intitled in 
equity to avail himſelf of them = 548 


25. If the perſon really intitled to the eſtate will en- 
courage the poſſeſſor of it to expend his money 
in improvements, or if he will look on and ſuffer 
ſuch an expenditure, without apprizing the party 
of his intention to diſpute his title and will after- 

wards endeavour to avail himſelf of ſuch fraud, 


upon 


I. 


2. 
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upon the ground of fraud, the juriſdiction of 
equity will attach upon the caſe - 519 


ESTATE. 


A deviſe to E. 44. during his life only, and after 
the determination of that eſtate to the ſaid E. Ms 
lawful iſſue male and the lawful iſſue male of 
ſuch heirs, the eldeſt always of ſuch ſons of the 
ſaid E. M. to be always preferred before the 
youngeſt, according to their ſeniority in age and 
priority in birth, and for want of ſuch iſſue in the 
ſaid E. M. remainder over gives an eſtate to E. M. 

for life only, and not an eſtate tail — 32 

? 


Wherever the iſſue cannot- take, without taking 
through the father, there though the father has 
only an eſtate for lite given him by expreſs words, 
yet he muſt by neceſſary implication, to effectuate 
the intention of the deviſor, take an eſtate tail, 


to convey that eſtate to his iſſue - 365 
The word « iſſue,” is ſometimes a word of 
purchaſe, ſometimes of limitation — ibid. 


Where an eftate by deed, or will to a man for his 


life, with remainder to the heirs of his body, or 
to his iſſue without ſaying more, an eſtate tail 
veſts in the anceſtor, and the heirs of his body, 
or his iſſue will take it by limitation 369 


5. This 


1. 


I, 


1. 


2. 


to the ſtranger - - 106 

| 
But if the purchaſe be made in the name of a 
ſon, it reſts upon him who claims a truſt, to 

eſtabliſh it by proof - - - wid. 
And in ſuch caſe parol evidence is admiſſible in 
ſupport of the deed, but is inadmiſſible to create 

a truſt againſt it - — 107, 123, 195 

EXECUTOR. 


I, 


IN DU E © 


Page 


This rule was originally founded in principles of 


the feuda] law, to prevent conveyances in fraud 
of the tenure - - - ibid. 


EVIDENCE. 


If a franger claim the benefit of a purchaſe 
made in his name with the money of another man, 
the proof reſts upon him, to ſhew that the man 
from whom the conſideration moved did not mean 
to purchaſe in truſt for himſelf, but intended a gift 


No action for meſne. rates can be maintained 
againſt the executor of the perſon who held the 
poſſeſſion - - — 24, 71 


2. Neither 


9 
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>, Neither can trover be maintained for a converſion 


2. 


by teſtator, unleſs the executor received the 
ſpecific price or value of the goods converted 72 


FISHERY. 


A. the proprietor of a ſole and ſeveral fiſhery in 
the upper part of a river, brought an action 
againſt B. the proprietor of a ſole and ſeveral 
fiſhery in the lower part of the ſame river, for 
keeping and maintaining certain buildings acroſs 
the river, which prevented fiſh from coming into 
A's fiſhery. It was held that the keeping and 
maintaining theſe works, as alleged by the de- 
claration and found by the verdict, enabled A. to 
maintain his action - — = 265 


The proprietor of the upper fiſhery has a right 
to the full poſſeſſion of the water, the element of 
his ſiſhery, in the fame ſtate, plight, and condi- 
tion, in which he enjoyed it at the time, when 
the grant of the lower was made - 324 


. He has a right to a free paſſage for fiſh from the 


ſea into his fiſhery - - - ibid, 


And he has a right to catch as many fiſh, as he 
can catch by his induſtry and art, whieh find 
their way into his fiſhery - ni 


5. The 
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The proprietor of the lower fiſhery h& ſimilar 
rights - - - - 324 


Any obſtruction of the water, altering the courſe 
of it will maintain an action - 327 


FRAUD Via. EQUITY. 


The recital in a deed of a fact, which may or 


may not, according to circumſtances, amount to 
a fraud, will not of neceſſity affect a purchaſer 
for value, denying notice of the fraud = 512 


Deeds not regiſtered purſuant to the ſtat. 33 Geo. 


2. c. 14. / 2. are fraudulent and void againſt the 
creditors at large of a Banker, and are not frau- 
dulent and void againſt ſuch creditors only, to 
whom debts ſhal] be due, which have been con- 
trated by ſuch Banker, in his trade or buſineſs 
of a Banker - - — 545 


* 


GAMING, Vid. BOND. 


HERIO T. 


Where the tenant held of the lord by ſervice, | 
the inſtant the tenant died, the property of the 
beſt 


2. 


1. 


I. 


ND x3 


F Page 
beft beaſt veſted in the lord, and he mightꝰſeize 
it, or diſtrain for it, at his election — 426 


But there, though the tenant died, the tenure 
continued, and therefore it was not unreaſonable 
to ſay, that the lord might diſtrain for his Heriot, 
becauſe the tenure was a continuing tenure in the 
heir — - 5 * ibid. 


However it has been doubted, whether in the 


caſe of a reſervation of an heriot, it could be 
diſtrained for, after the expiration of the term. ibid. 


ISSUE. 


The word © iflue,” in a will is ambiguous; it 
is ſometimes a word of purchaſe, ſometimes of 


limitation — - - — 305 


JUDGMENT. 


It was not neceſſary under the ſtat. 2 An. c. 6. 
to inroll a judgment in the Auditor General's 
office - — — — 24 


A judgment is not in itſelf an incumbrance 


affecting lands 7 OP ls 59 


3 it 


4. 


365 


24 


59 
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„It does not bind the land till the extent, and 


therefore is not a debt or incumbrance within 
ſtat. 2 An. — — * — ibid. 


Courts of Equity entertain ſuits for levying 
judgment debts, to ſave the ruinous expence of 
extents and multiplicity of ſuits - 62 


And equity will entertain a bill againſt the heir 


and executor to levy the debt, though the judg- 
ment has not been revived againſt the heir and 
tertenants of the conuſor, nor an elegit iſſued 61 


Qu.? Whether a judgment by the Chancery of 
England, upon a writ iſſuing out of the Chancery 
of England, can repeal letters patent enrolled in 
Ireland, or the enrolment in Ireland — 290 


JURISDICTION. 


The Exchequer has an excluſive juriſdiction as a 
Court of Revenue - - "> JON 


. Suits for legacies charged upon perſonal eſtate 


were originally and properly cognizable in the 
Eccleſiaſtical Court as a branch of that teſta- 
mentary juriſdiction which belongs to it - 243 


But legatees, inſtituting ſuits there, finding the 


authority of the Eccleſiaſtical Court inadequate 
h to 


Page 


to enforce a full diſcovery of aſſets were frequent- 
quently driven into equity - 243 


In the exerciſe of this concurrent juriſdiction, 
equity neceſſarily adopted the rule of that forum, 
in which the ſuit was originally * ibid. 


If a legacy be charged upon a real eſtate, the 
rules of the common law prevail and the juriſ- 
diction of the temporal court i is original and ex- 
cluſive - - - - ibid. 


a Nu. Whether a patent under the Seal of 
Great Britain is ſufficient to paſs lands lying in 
Ireland? . - 289 


Qu. - Whether a judgment by the Chancery of 
England, upon a writ iſſuing out of the Chancery 

of England can repeal letters patent enrolled in 
treland, or the enrolment in Ireland? 290 


LEGACY. 


TY legacy to a daughter, upon condition * that ſhe 
ſhall not marry without conſent, or ſhall not 
marry a man, who ſhall not be ſeized of an eſtate 

in fee or of freehold property of the clear my 
value of 5001.” This condition held void — 205 


. Caſes of perſonal legacies are determined by the 
rules 


8 
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rules of the civil law, which rejects condigions 


in reſtraint of marriage - - 203 


. Suits for legacies charged upon perſonal eſtate 
were originally and properly cognizable in the 


Eccleſiaſtical Court 8 243 


To conſtitute a bequeſt over, there muſt appear 
to be a clear diſtin& right, veſted in the ſecond 
legatary, to a legacy which has been forfeited, 
for breach of the condition annexed to it, by the 
firſt legatary - — 248 


. The diſtinction between veſted and contingent 


legacies is, that a veſted legacy, immediately on 
the death of the teſtator, attaches as a debt upon 
his real or perſonal eſtate. Whereas a contingent 
legacy does not attach upon either till the con- 
tingency happens . — 2535 


6. In the firſt caſe, the legacy is debitum in prefenti, 
folvendum in futuro * - - ibid. 


7. But where the legacy is merely contingent, non 


conſtat, whether under the will, the fund will be 
ever charged with it * = ibid. 


8. Where a legacy is given 10 be paid at a future 


day; or on a future contingency with intereſt to 
the legatee in the mean time, this has always been 


held a veſted legacy = - 256 
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| 2. A hes to A 2 upon es, u that 


ſhe ſhall not marry without conſent, or ſhall not 
ä marey a man who ſhalt not be ſeized of an eſtate 
in fee · ſimple or of freehold property of the clear 
yearly value of 500l.— This condition is void as 


leading to a probable prohibition of — 205 


Ry” 
— 


x The civil ow: rejefts condition in refrain of 
i 2 1 87 _ 92 - £ 2 - 466 . 206 


The rate. is, achat i in every inſtance in which 2 
father will annex a condition in reſtraint of mar- 

riage, beyond the age of puberty, to the gift of 

a legacy to a child, the condition is —— and 

| in W remains —_— 8 | 244 

But the common * allows of reaſonable re- 

—_— upoe AE, - . 247 


5 Conditions prokibliing & marriage, der Jeading to a 


probable prohibition of marriage, are condemned 


n 8 ee W found and general policy 261 
A ande in W of marriage, . 


men of a * profeſſion, has Teen held 
void 2 — x — - ibid. 


7. So 
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80 * covenant with a woman not to marry any 
other, has been held void, as leading to à general 


prohibition of marriage 
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MEDICINE. 


I. The King's felis of Medicine in Daun 


— 
- 


261 


are intitled to a ſalary of 100l. only, under the 
ſeveral ſtatutes enacted for their regulation — 433 


MESNE RATES: 


LU 


1. As Diem for meſne rates cannot be maintained 


againſt the executor of the perſon who held the 


. 2 


*G 545 71 


1. If a ſuit for — be properly cognizable in 
Equity, there may be an account of rents and 


Ore © | 3 - 


66 


3. But if the plaintiff. has a EY title to the poſſeſ⸗ 
ſion, he has no right to proceed by bill for an 


account of rents and profits 


NOTICE. 


ibid. 


1. The recital in a deed of a fact, which may, or 
may not, according to circumſtances, amount to 
a f. aud, 
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a fraud, will not of neceſſity affect a purchaſer 
for value, denying notice of the fraud - 512 

— 
4. 

PARTY. 
It is not neceſſary to make every creditor a party 1 
in a ſuit — - - 19 

PRACTICE. 

A defendant in a Court of Equity is intitled ex ” 


debito juſtitiæ to file his anſwer in a Court of 
Equity, after a decree pronounced againſt him 
upon ſequeſtration 2 - 329 


In Chancery the defendant is intitled to file his an- 
ſwer without any ſpecial application, becauſe 
there, the practice is, to pronounce a conditional 
decree in the firſt inſtance, upon the return of 
the ſequeſtration, which muſt be ſervæd upon the 
defendant, with a ſubpæna to hear judgment, be- | 1. 
fore it can be made abſolute, and he is intitled at 

any time before the return of the ſubpena, to file 

his anſwer upon payment of coſts, as a matter 

of courſe — - 5 341 
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3- And even where the decree is made abſolute, 2 
defendant is admitted to file his anſwer upon pay- 
ment of coſts of the decree and proceſs - 342 


$4 otitis 


— 


— 
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4. Ju? — Whether a croſs bill may be filed in 
Chancery, to ſtay proceedings in a cauſe inſtitut- 
ed in the equity fide of the Exchequer — 348 | || 


5. Practice of the Courts of Equity in ſigning and 
enrolling decrees - - 533 


RENEWAL. 


1. In order to make a covenant on the part of a te- 
nant to pay a fine at the expiration of the term, 
amount to a reſervation, it muſt appear to have 
been the manifeſt intent of the parties, that it 
ſhould operate as a covenant for renewal - 420 


RESERVATION. 


1. A covenant by a leſſee, his heirs and afligns to 
pay a fine of 40]. upon the expiration of a term of 
61 years, held not amount to a reſervation, 
obligatory upon the tenant in poſſeſſion to pay 
the fine, over and above the rent reſerved - 376 
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. A reſervation is 4 clauſe 10 a deed, whereby the 


feoffor, donor, leſſor, grantor, &c. doth reſerve 
ſome new thing to himſelf out of that he granted 


before - - - 417 


Four things muſt concur in a reſervation :—1ſt. 


It muſt be by apt words:—2dly. It muſt be of 
ſome other thing, iſſuing, or coming out of the 
thing granted, and not as part of the thing itſelf, 
nor of ſomething iſſuing out of another thing :— 
3dly. It muſt be of ſuch a thing, whereunto the 
grantor may have reſort to diſtrain :—4thly. It 
muſt be made to one of the grantors and not to 
a ſtranger to the deed - - 418 


U 


Where words taken according to their technical 


meaning, do not create a legal reſervation, are 
notwithſtanding conſtrued to amount to a reſer- 
vation, it is always done with a view to advance 
the intent of the parties, but not to defeat, or de- 
ſtroy it . - = 4420, 422 


It has been doubted, whether in the caſe of the 


the reſervation of an heriot, it could be diſtrained 
for, after the expiration of the term - 420 


REVENUE. 


. Equity will not interfere upon a ſubje& matter, 


which the Exchequer as a Court of Revenue was 
competent to decide . - 8 


2. Where 


I. 


2. 


18 


422 


here 
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2. Where there are more cuſtodees than one, the 


I. 


2. 


Court of Exchequer alone, as à Court of 


Revenue, determines in what order they ſhall be 


paid 5 8 , e 97 
The Excheguer has an excluſive juriſdiction as a 
Court of Revenue - 101 


SEQUESTRATION. 


A defendant is intitled ex dehito juſtitiæ to file his 
anſwer in a Court of Equity, after a decree pro- 
nounced againſt him upon ſequeſtration 329, 341 


In Chancery, the defendant would be intitled 
without any ſpecial application — 341 


STATUTE. 


A ſubſequent affirmative ſtatute may repeal a 


prior one, if the words are contrarient = 599 


ut two afficmative ſtatutes may ſtand in points 


in which they do not contradict each other ibid. 
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| | fs Weſt. 2. C. 25. Eng. (Maintenance — > 498 
Weſt, 2, C. 29. Eng. (id. — — — ibid. 
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28 Ed. 1. c. 11. Eng. (Maintenance - =- 4s 


HENRY VIII. 


32 H. 8. Eng. (Wills = "8 = 244 


WILLIAM III. 


e 12. £ 1 ( Frauds a 
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GEORGE I. 
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8 Geo. I, c. 14. Ir. (Bankers = 557 572, 584 
GEORGE II. 


$ Geo. 2. c. 16. Ir. ( Bankers - - 558 
15 Geo. 2. Ir. (Medicine DP. — — 433 
29 Geo. 2. c. 16. Ir. ( Banker — 558, 593 


33 Geo. 2. c. 14. Ir. ( Bankers 545, 548, 558, 574, 593 


GEORGE III. 


23 & 24 Geo. 3. Ir. (Fiſhery - - 286 


25 Geo. 3. Ir. (Medicine - - 435 
26 Geo. 3. Ir. Fiſhery Fe - 286 
31 Geo. 3. c. 35. Ir. (Medicine = — 247 
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TRESPASS Vid. ACTION z. 


TRUSTS, 


1. A ceſtui que truſt claiming compenſation for a 
breach of truſt againſt the repreſentative of the 
truſtee, can only come in as a ſimple contract 
creditor C - - I. 


2. A pur- 


1 N D - 
Page 
2. A purchaſe by a father in the name of a ſon de- 
creed a truſt for that ſon - wn 106 


3. If a ftranger claim the benefit of a purchaſe made 
in his name with the money of another man, the 
proof reſts upon him, to ſhew that the man, from 
whom the conſideration moved, did not mean to 
purchaſe in truſt for himſelf, but intended a gift 
to b ſtranger. - - - ibid. 


4- But if the purchaſe be made in the name of a ſon, 
t reſts upon him who claims a truſt to eſtabliſh 


by proof - WS ibid. 178 


5 And i in ſuch cafe parol evidence is admiſſible in 
fapport of the deed, but is inadmiſſible to create 
a truſt againſt it. - — * 182 


6. If a father purchaſe an eſtate in the name of a 
younger ſon, and the eldeſt diſclaims a truſt on 
his part, unleſs a creditor interpoſe, it is an ad- 
vancement for the ſon in whoſe name it was 
made . — - 176 


7. The rule adopted by equity in caſes of truſt and 


advancement has been taken up in analogy to the 
common law. Before the ſtatute of uſes, if a 
feoffment had been made to a ſtranger without 

conſideration the uſe reſulted to the feoffor = 277 


8. But 


10. 


FN D E X. 


* 


8. But if to a ſon, the conſideration of blood veſted 


the uſe in him — ſo in equity - ibid. 


9. A Court of Equity cannot by implication create 


a conſtructive truſt prohibited by ſtatute - 185 


10. A purchaſe by a father in the name of a ſon fully 
advanced may be a truſt for the father, but if the 
ſon is advanced but in part no ſuch implication 


ariſes - - - - 190 


- WILL 


1. Theſe words in a will were held to give an eſtate 


for life only, and not in tail; viz. «as to my 


vwordly ſubſtance of what kind and nature ſoever, 
I give, leave and bequeath to my nephew, E. M. 
during his life only, and after the determination 
of that eſtate, to the ſaid E. M.'s lawful iſſue 
male, and the lawful iſſue male of ſuch heirs, the 
eldeſt always of ſuch ſons of the ſaid E. M. to 
be preferred before the youngeſt, according to 
their ſeniority in age, and priority in birth, and 
for want of ſuch lawful iſſue in the ſaid E. M. 


remember over.” _— — 352 


2. Wherever the iſſue cannot take, without taking 
through the father although has only an eſtate for 


— 
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\ life given him by expreſs words, yet he muſt by 
[neceſſary implication, to effectuate the inten- 
tion of the deviſor, take an eſtate tail, to convey 
that eſtate to his iſſue - 


3. Where words are of an ambiguous ſignification, 
the intent of the deviſor muſt fix their meaning ibid. 
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